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PREFACE. 

On asRuming the duties of the office of First Comptroller of 
the Treasury I experienced much difficulty in ascertaining the 
previous rulings of the Comptrollers and the reasons for many 
of the practices prevailing in the office, because of the lack of 
written decisions by my predecessors. Even where written 
decisions had been rendered, difficulty was experienced in 
finding them, because they had not been published. It was 
soon ascertained that in many cases, if the decisions of the 
Comptroller were published, the rulings, being known, would 
be a guide to persons presenting claims against the Govern- 
ment to be settled by the First Comptroller's Office, and would 
prevent the presentation of many such claims. 

It was, therefore, deemed expedient to publish such of the 
Comptroller's decisions as would establish precedents for the 
settlement of claims of a similar character. The importance 
of such publication is greatly enhanced by the provisions of 
the act of July 31, 1^94, reorganizing the accounting offices of 
the Treasury, which require the Auditors to follow the existing 
constructions of statutes unless and until overruled by the 
Comptroller of the Treasury. The decisions now published 
cover the period of my incumbency of this office. 

R. B. BOWLEB, Comptroller. 

FiBST Comptbollbr's Offiob, 

Septmber 29^ 1894. 
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DECISIONS 

OF THE 

FIRST COMPTROLLER. 



rS ER ALLOWANCE OP MILEAGE TO MAKSHALS. 

The sandry civil appropriation act of March 3, 1893 (27 Stat., 608), con- 
tained a provision " That hereafter no marshal or deputy marshal shall 
he aljjowed more than one mileage/' etc. Such a limitation iA equiva- 
lent to '' after the passage of this act," which includes the date of its 
passage. Duplicate mileage can not, therefore, he allowed for service 
on March 3, or thereafter. 

Tbbasury Depaetment, 
First Comptbollee's Office, 

May 25 J 1893. 

SiE : In regard to Treasury Gircalar, iN'o. 42, 1893, relating 
to the mileage of marshals, the question is asked whether the 
law of Congress therein referred to takes effect upon the 3d 
day of March, 1893. The language used in the act is ^'^ here- 
after no marshal,'' etc. The word "hereafter" in tbis act, in 
my judgment, is equivalent to ** after the passage of the act." 
It is a well-ascertained rule of construction that in such cases 
acts take effect upon and including the day of their passage. 
(Arnold v. United States j 9 Granch, 104.) Gases have been 
decided allowing an inquiry into the actual time of day an act 
took effect {United States v. Norton^ 97 U. 9., 164; Burgess 
Salmon^ 97 T7. S., 381 ; Louisville v. Savings Banky 104 U. S., 
469; In re Bichardsonj 2 Story, 571), but in the absence of 
information on that particular point and only upon eases which 
would authorize such an inquiry, the whole day is included. 

As no information exists as to the exact time when the act 

of March 3, 1893, was signed, in my opinion it did take effect 

as of the whole of that date, and no duplicate mileage should 

be allowed marshals for travel on March 3, 1893, as well as 

thereafter. • ♦ • 

Eespectfiilly, yours, E. B. Bowler, 

Comjptrollerm 
Mr. R. R. West, 

Acting Chief j Judiciary Division. 
9224 1 
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IN RE ACCOUNT OF THE MARSHAL OF THE DIS- 

TRIOT OF COLUMBIA, 

[Decided Jane 5, 1893.] 

Where by statnte a court crier is allowed a per diem for his actnal attend- 
ance, no compensation can be allowed when another acts in his place. 

The marshal claims credit for $48, payment made to Robert 
Ball, a crier of the supreme court of the District of Columbia, 
during the month of August, 1892. During that time Robert 
Ball was not in actual attendance upon the court, but in hia 
stead Henry C. Shloes was acting at Ball's request. The 
statute providing for the compensation of criers of said court 
is as follows: 

^'The compensation of the said criers shall be each four dol- 
lars per day during actual attendance upon the said court, pay- 
able as the other officers of the court are paid." (22 Stat., 127.) 

By this statute compensation is allowed only for such days 
as a crier is in actual attendance upon the court, and this is 
the rule of this office in regard to all per diems, except where 
there is some express statutory provision to the contrary which 
conforms thereto. The amount paid Mr. Ball for such time as 
he was not in actual attendance upon the court can not, there- 
fore, be allowed. 

R. B. Bowler, 

Oomptroller. 

IN RE VACANCY IN THE OFFICE OF CLERK TO A 
COMMITTEE, HOUSE OF REPRESENTATIVES, 
OCCURRING AFTER THE EXPIRATION OF THE 
CONGRESS. 

The chairman of a committee of the House of Representatives has no 
power to fill a vacancy in the clerkship of the committee after the 
expiration of the Congress of which he was a member. 

Treasury Department, 
First Comptroller's Office, 

June 5, 1893. 
Sir: I have received your communication requesting my 
opinion upon the following questions, namely: 

«1. Whether or not there is any legal power to fill a vacancy 
in the clerkship to the River and Harbor Committee where 
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«acli vacancy occurred after the expiration of the Fifty-second 
Congress, and before the organization of the Fifty-third Con- 
gress? 
"2. If there is sucli power, in whom is it vested 1 
^'3. Can I legally place the name of Wm. P. Hickman upon 
the rolls of the Honse as clerk of the Committee on Eivers 
and Harbors and pay him the salary belonging to that appoint- 
ment; if so, from what date is he entitled tx) pay?" 

In reply I would say that in my opinion there is no legal 
power to fill a vacancy in the clerkship to the Bivers and Har- 
bors Committee, where such vacancy occurred after the expira- 
tion of the Fifty-second Congress and before the organiza- 
tion of the Fifty-third Congress, and, therefore, the name of 
Mr. Wm. P. Hickman, who was designated by the Hon. K. 0. 
Blanchard, chairman of the Committee on Eivers and Harbors 
of the Fifty- second Congress, to take the place of James Hick- 
man, deceased, can not legally be i>laced upon the rolls of the 
House of Eepresentatives as the clerk of said committee, for 
the following reasons : 

There appears to be no precedent for such an appointment, 
and, on the other hand, there are two cases of vacancies occur- 
ring after the close of a Congress, which were not filled until 
the next Congress met. 

The Fifty-second Congress expired on March 3, 1893, and all 
its committees expired with it. " Neither House can continue 
any portion of itself in any parliamentary function beyond the 
close of the session, without the consent of the other two 
branches. When done, it is by a bill constituting them com- 
missioners for the particular purpose." {Jeff&rson^s Manual^ p. 
184, of Eules 52d Cong., 2d Sess.) 

**The rules of parliamentary practice comprised in Jeffer- 
son's Manual shall govern the House in all cases to which they 
are applicable and in which they are not inconsistent with the 
standing rules and orders of the Honse and joint rules of the 
Senate and House of Eepresentatives." (Eules 52d Cong., 
XLIV.) 

The original appointment of the clerk whose death occasioned 
the vacancy sought to be filled was made by authority of sec- 
tion 4 of Eule X of the Fifty-second Congress, which is as 
follows: "The chairman shall appoint the clerk of the commit- 
tee, subject to its approral, who shall be paid at the public 
^expense, the House having first provided therefor." 
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When the Congress has expired, no appointment by the 
former chairman coald be completed, since there is no commit- 
tee to give its approval. " Nor is a clerk of a committee, unless 
by express provision, entitled to compensation, unless he takea 
the oath of office under and by authority of the House." (5 
Lawrence Compt. Dec., 400.) 

So far as the argument ex necessitate made by Mr. Blanchard 
is concerned, namely, that there must be the power of removal 
(and, inferentially, of appointment) somewhere in order to 
prevent the continuance in office of possibly unfit persons, it 
may be said that there are other more noticeable cases. The 
Clerk, the Sergeant-at-Arms, and the Doorkeeper of the House 
of one Congress all hold over until their successors are chosen 
by a subsequent Congress, with no authority, of which I am 
aware, for their removal. Again, numerous persons appointed 
by the Speaker of one Congress hold office after the term of 
the Speaker has expired. Among these may be named : Theoffi- 
cial stenographers of the House (Rule XXXVI); the engineer 
of the House, and the employees in the engineer's department; 
also from the members of the House, three visitors to the Mili- 
tary Academy at West Point (R. S., 1327), and three visitors to 
the Naval Academy at Annapolis (20 Stat., 290). The conten- 
tion of Mr. Blanchard, that a clerk to a committee is necessary 
after the close of a Congress to take care of the room, papers^ 
and interests of said committee, seems to be controverted by 
Rule XXXVIII, which reads: 

The clerks of the several committees of the House shall* 
within three days after the final adjournment of a Congress 
deliver to the Clerk of the House all bills, joint resolutions, 
petitions, and other papers referred to the committee, together 
with all evidence taken by such committee under the order of 
the House during the said Congress, and not reported to the 
House; and in the event of the failure or neglect of any clerk 
of a committee to comply with this rule, the Clerk of the House 
shall, within three days thereafter, take into his keeping all 
such papers and testimony. 

The law gives authority to some officers of the House of Rep- 
sentatives to perform some duties after the expiration of the 
Congress during which they were appointed (R. S., 31-33), and 
it also gives to other officers of each branch of Congress annual 
terms of office extending beyond the expiration of a Congresa 
in which they had duties to perform (Id., 52, 53), but I can find 
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nowhere that it extends the duties or privileges, parliamentary, 

or exeoutive, of a committee chairman. 

BespectMly, yours, B. B. Bowles, 

Comptroller. 
Hon. James Eebb, 

Cleric House of Representatives. 



IN BE ALLOWANCES TO OFPIOEBS OP THE ABMY 
AND NAVY DETAILED FOB DUTY AT THE 
WOBLD'S COLUMBLIN EXPOSITION. 

Officers of the Army and Navy detailed for daty at the World's Columbian 
Exposition are entitled only to mileage at 8 cents per mile, payable 
from the appropriations for the Exposition. They can not be allowed 
anbsistence expenses. 

Tbeasuby Depabtment, 

PiBST OoMPTBOLLEB'S OFFICE, 

June 6, 1893. 

Sib: In yonr letter of June 2, 1893, inclosing a communica- 
tion from A. H. Bussell, captain of ordnance in charge of the 
ordnance section of the World's Columbian Exposition, and 
certain other papers, my opinion is asked whether ^Hhis 
Department may legally make allowance for certain traveling 
oxpenses and subsistence, within such limits as may be fixed 
by this ofQce, to oflBcers of the Army and Navy detailed for 
duty in connection with the Government exhibit at the World's 
Oolumbian Exposition, such allowances to be paid from the 
appropriation in aid of said exhibit?" 

Section 16 of the act of April 25, 1890 (26 Stat., 62), relating 
to the World's Columbian Exposition, provides for an exhibit 
by the various Executive and other Departments of the 
United States Government, to be under the charge of a board 
of management and control, to be appointed by the head of 
the Executive and other Departments and by the President. 

In the sundry civil appropriation act for the year 1893, 
approved August 5, 1892 (27 Stat., 362), the following appro- 
priation is made: 

"Government exhibit: For the selection, purchase, prepara- 
tion, transportation, installation, care and custody, and arrange- 
ment of [the Government exhibit], • • • and for the employ- 
ment of proper persons as officers and assistants to the board of 
control and management of the Government exhibit, appointed 
by the President." • • • 
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A similar provision is found in the sundry civil appropriation 
act for the year 1893 (27 StatJ, 585), except that there is a fur- 
ther provision for the return of articles and material composing 
the Government exhibit. 

In the sundry civil appropriation act for 1892 (27 Stat.^ 363), 
there is this iurther provision: 

"That the Secretary of War be, and he hereby is, authorized 
at his discretion to detail for special duty in connection with 
the World's Columbian Exposition, such ofiicers of the Army 
as may be required, to report to the general commanding the 
Department of the Missouri, and the officers thus detailed shall 
not be subject to loss of pay or rank on account of such 
detail, nor shall any officer or employee of the United States 
receive additional pay or compensation because of service 
connected with said Exposition from the United States or from 
said Exposition." 

Under these various acts relating to the World's Columbian 
Exposition certain officers of the Army and Navy have been 
detailed by the head of their respective Departments in con- 
nection with the Government exhibit. The question i)ut to me 
for answer relates to the payment of their traveling expenses 
while in Chicago in attendance upon the Exposition. 

Section 1269 of the Revised Statutes, relating to army officers, 
provides: 

**Ko allowances shall be made to officers in addition to their 
pay, except as hereinafter provided." 

Sections 1270, 1271, 1272, and 1273 provide for fuel, quar- 
ters, forage and mileage for officers, but do not provide for 
rations or other subsistence, and there is no provision for the 
distribution of rations or payment for subsistence for army 
officers except when employed on Coast Survey service, as pro- 
vided by section 4688. 

The provision for mileage of an army officer, when the 
Revised Statutes were compiled, was found in section 1273, 
which provided for an allowance of 10 cents a mile for each 
mile actually traveled. This section was imi)liedly repealed 
by a provision in the army appropriation act, approved June 
16, 1874 (18 Stat., 72), which provided for the payment of 
actual traveling expenses only to any person holding employ- 
ment or appointment under the United States, and a somewhat 
similar provision was found in the army appropriation act 
approved March 3, 1875 (18 Stat., 452). 
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In the army appropriation act for the year 1877, approved 
Jojy 24, 1876 (19 Stat., 100), the following section was enacted : 

" Sec. 2. That when any officer travels under orders, and is 
not famished transportation by the Qnartermaster's Depart- 
ment, or on a conveyance belonging to or chartered by the 
United States, or on any railro^ on which the troops and 
supplies of the United States are entitled to be transported 
free of charge, he shall be allowed eight cents a mile, and no 
more, for each mile actually traveled under such order, distance 
to be calculated by the shortest usually traveled route; and 
as much of section twelve hundred and seventy-three of the 
Revised Statutes, or of any act as conflicts with the provisions 
of this section, is hereby repealed." # • • 

In the army appropriation act for the year 1893 the follow- 
ing provision was made (27 Stat., 177) : 

"For mileage to officers when traveling on duty without 
troops, when authorized by law, not to exceed one hundred and 
fifty five thousand dollars: Provid^dj That in disbursing this 
amount the maximum sum to be allowed and paid to an officer 
shall be four cents per mile, distance to be computed over the 
shortest usually traveled routes, and in addition thereto the 
cost of the transportation actually paid by the officer over said 
route or routes, exclusive of parlor-car or sleeping-car fare and 
transfers." 

The same provision is found in the army appropriation act 
for 1894 (Stat., 2d sess. 52d Cong., p. 481). 

The provision in the latter two acts is " that in disbursing 
this amount," to wit, the amount appropriated by this act, the 
allowance is to be 4 cents a mile and actual expenses. This 
provision would limit the mileage allowance provided therein 
to such items as would be chargeable to the appropriation pro- 
vided by the army appropriation act for this use, and where 
officers of the Army, traveling under orders, are anthorized to 
receive mileage to be charged to any other appropriation, they 
would be entitled to mileage provided in the act of July 24, 
1876 (19 Stat., 100), which allows 8 cents a mile, and this is the 
construction which has been given to these acts by the Second 
Comptroller. 

I am of the opinion that army officers detailed for duty in 
connection with the Government exhibit at the World's Colum- 
bian Exposition are traveling under orders within the mean- 
ing of the said act and are entitled to the mileage provided for 
therein, to wit, 8 cents a mile for each mile actually trav- 
eled, to be charged against the appropriation for the Govern- 
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ment exhibit at the World's Columbian Exposition, unless 
there is something iu the acts relating to said Exposition which 
otherwise provides, and I can find nothing iu said acts which 
permits the payment of actual traveling expenses to army 
officers. 

The same may be said of subsistence of army officers at the 
World's Columbian Exposition, and as no subsistence is 
allowed to army officers while on other duty none can be 
allowed to them while detailed for duty at the World's Colum- 
bian Exposition. 

In regard to mileage and subsistence of officers of the Navy, 
detailed for duty in connection with the World's Columbian 
Exposition, I would say: Section 1556 of the Revised Statutes 
provides for the pay of officers in the Favy at three different 
rates, to wit, " when at sea," " on shore duty," and " on leave 
or waiting orders." I am informed that the officers in Chicago 
are allowed the rate provided for ** shore duty," and such 
would seem to be the only construction that could be placed 
upon that section. 

Section 1558 provides: 

'* The pay prescribed in the two preceding sections shall be 
the full and entire compensation of the several officers therein 
named, and no additional allowance shall be made in favor of 
any of said officers on any account whatever, except as herein- 
after provided." 

Sections 1578 and 1579 are as follows: 

^All officers shall be entitled to one ration, or to commuta- 
tion therefor, while at sea or attached to a sea-going vessel." 

<< No person not actually attached to and doing duty on board* 
a sea-going vessel, except the petty officers, seamen, and ordi- 
nary seamen attached to receiving -ships or to the ordinary of 
a navy-yard, and midshipmen, shall be allowed a ration." 

And it has been held by the Court of Claims in the case of 
Fraryy, United States (24 C. Cls. E., 114), that a navy officer 
is not entitled to rations while attached to or on a receiving- 
ship, because such receiving ship is not "a sea-going vessel," 
although the officer would be entitled to receive while on such 
duty " sea pay." 

It is clear, therefore, that navy officers on duty at the World's 
Columbian Exposition can not be allowed anything for sub- 
sistence, unless the acts relating to the World's Columbian 
Exposition otherwise provide, and as already said in connec- 
tion with subsistence and mileage of army officers, there is 
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nothiDg in these acts which indicate an intention ni)on the 
part of Congress to change the ordinary rules governing sub- 
sistence and mileage to officers of the Army and Navy. 

Officers of the Navy, before the passage of the navy appro- 
priation act for 1877, approved June 30, 1876, were restricted 
by ^he provisions of the act of June 16, 1874 (18 Stat, 72), to 
actual traveling expenses only. The provision in said act of 
June 30, 1876 (19 Stat., 65), reads as follows: 

^^And so much of the act of June sixteenth, one thousand 
eight hundred and seventy-four, making appropriations for the 
support of the Army for the fiscal year ending June thirtieth, 
one thousand eight hundred and seventy-five, and for other 
purposes, as provides that only actual traveling expenses shall 
be allowed to any person holding employment or appointment 
under the United States while engaged on public business, as 
is applicable to officers of the Kavy so engaged, is hereby 
repealed ; and the sum of eight cents per mile shall be allowed 
such officers while so engaged, in lieu of their actual expenses." 

In my opinion officers of the Navy, on duty in connection 
with the World's Columbian Exposition, are engaged on public 
business within the meaning of said act and may be allowed 
8 cents a mile in lieu of their actual traveling expenses, to 
be charged to the appropriation for the Government exhibit of 
the World's Columbian Exposition. 

Captain Bussell states that he was under o ders from the 
War Department at Cincinnati in attendance upon the Cen- 
tennial Exposition of the Ohio Valley and Central States in 
1888, in connection with the Government exhibit at that expo- 
sition, and was allowed subsistence at $4 a day for the time 
he was so detailed for duty. 

The act providing for the Government exhibit at that expo* 
fiition, approved May 28, 1888 (25 Stat., 160), contained the 
following clause: 

^'That no officer or employee appointed as aforesaid shall 
be paid extra or additional compensation by reason of services 
rendered in virtue of such employment; but nothing herein 
shall be so construed as to prevent the payment of the just 
and reasonable expenses of any committee, officer, or employee 
apx)ointed or employed under and by virtue of the provisions 
of this act." 

While the act for the World's Columbian Exi)osition con 
tains a clause similar to the first clause above quoted from the 
act relating to the Cincinnati exposition, the latter clause of 
that act is not to be found in the act relating to the World's 
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Colambian Exposition, and it may well have been that the 
acconnting officers of the Oovernment, in considering the act 
relating to the Cincinnati exposition, deemed that clause to 
imply a provision for the payment of subsistence to army and 
navy officers. 

There is no opinion of the First Comptroller on file in this 
office to show what his views were upon that act, but what- 
ever they may have been they would not be controlling upon 
a subsequent Comptroller in the construction of the same act, 
much less of another and later act which did not contain the 
same clause. 

However unjust it may be to compel army and navy officers 
to remain in Chicago at their own expense while in attend- 
ance upon the Chicago exposition, the Comptroller, while 
exercising quasi-judicial functions, is no more permitted than 
are the judiciary to make legislation. His duties are to con- 
strue the acts of Congress as he finds them, and if they work 
a hardship in certain cases, the remedy lies with Congress 
and not with the accounting officers of the Government. 

In conclusion, therefore, I would say, that army and navy 
officers in attendance upon the World's Columbian Exposition 
can not be allowed subsistence, but can be allowed 8 cents a 
mile for every mile act uaLy traveled; and that these allow- 
ances are a proper charge against the approx)riation for the 
Government exhibit at the World's Columbian Exposition. 

B. B. Bowler, 

Comjftroller. 
Hon. Wm. E. Curtis, 

Assistant Secretary of the Treasury. 
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IN EB CLAIM OF JAMES I. LUSK, CAPTAIN, CORPS 
OF ENGINEERS, U. S. A., DETAILED FOR DUTY AS 
AN ASSISTANT TO THE ENGINEER COMMIS- 
SIONER 6p the district of COLUMBIA. 

[Decided June 9, 1883.] 

Captain Lusk, U. 8. A., detailed aa assistant to ttie Engineer OommiBsioner 
of the District of Colombia, under the act of Jime 11, 1878 (20 Stat.^ 
102), claims mileage at 8 cents per mile while traveling under the 
orders of the Commissioners. 

Held: That he is entitled to the 8 cents per mile while traveling "under 
orders/' and is not limited to 4 cents a mile and cost of transportatioik 
as provided in the act of July 16, 1892 (27 Stat., 177), which provisioa 
applies only to the appropriation to which it is attached. 

Captain Lusk has been detailed under the last clause of sec* 
tion 5, of the act of June 11, 1878, ^^ providing a permanent 
form of government for the District of Columbia" (20 Stat,. 
102). While so detailed he was ordered by the Board of Com- 
missioners of the District to proceed to Philadelphia on busi- 
ness connected with the water department of the District, and 
claims 8 cents a mile for the distance traveled, as mileage. 

The question presented is whether he should be allowed 4 
cents a mile, <^and in addition thereto the cost of the trans- 
I)ortation actually paid by the officer,'' under the provisions- 
in the army appropriation act for the year 1893, approved 
July 16, 1892 (27 Stat., 177), or whether he is entitled to 8 cents 
a mile for each mile actually traveled ^' under orders," as pro- 
vided in the army appropriation act of July 24, 1876 (19 Stat., 
100), or whether he is to be allowed " actual traveling expenses,'' 
as provided by the army appropriation acts of June 16, 1874 (18 
Stat., 72), and of March 3, 1875 (18 Stat., 452). 

The provision for the payment of 4 cents a mile and cost of 
transportation, found in the army appropriation act of 1893, is 
by its terms, as was the case in several preceding army appro- 
priation acts, limited to expenditures to be charged to the 
appropriation provided by that act. 

As this charge will be made against the appropriations for 
the District of Columbia, he can not, therefore, be allowed 
mileage at 4 cents and cost of transportation, as provided 
for in that act. 

The provision for the payment of 8 cents a mile is found 
in a section which, although incorporated into the army 
appropriation act, is in fact general legislation and provides 
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^Hhatwhen any officer travels nnder orders he shall be allowed 
8 cents a mile." 

Did Captain Lusk travel nnder orders, within the meaning 
of that act, while he was detailed as assistant to the Engineer 
Commissioner of the District t The Engineer Commissioner 
is one of aboard of three, two of whom are civilians appointed 
by the President, and all three of whom constitute the Board 
of Commissioners of the District, and have charge of all the 
officers and other officials in the District nnder them. Captain 
Lnsk was ordered by. them to travel to Philadelphia. 

It would seem that he was travelingnnder orders within the 
meaning of that statute, and this view is confirmed by the 
opinion of Hon. S. F. Phillips, Acting Attorney-General, in his 
construction of the act creating the Mississippi River Com- 
mission, wherein he decided that when the engineer members 
of that Commission were traveling for the pp.ri)ose of person- 
ally inspecting various localities, which they were bound to 
inspect by the act, they were traveling under orders. (16 
Opin., A. G., 55 9.) 

If Captain Lusk was traveling under orders, as in my 
opinion he was, he is entitled to 8 cents per mile as mile- 
age, and therefore would not be entitled to actual traveling 
expenses under the acts of 1874 and 1875. His claim is made 
fop 8 cents a mile, and will be duly allowed as made. 

B. B. Bowler, 

Comptroller. 

IS BE CLAIM OP FBANK B. ANDEBSON. 

A clerk in the Interior Department ie prohibited by the proTidiont of 
sectionB 170 and 1764, Beviaed 8tatate8, from receiving any additional 
compensation while acting as chief of division daring a yacancy in 
that office. 

Tbbasuby Department, 
flbst compteolleb^s oppioe, 

June 9 J 1893. 

Sir: Your letter of the 6th instant, requesting that I refer 
it to the First Auditor that an account may be stated in your 
favor for additional compensation, has been received. 

The facts upon which your claim for additional compensa- 
tion is based are as follows: 

On April 1, 18D3, you were a clerk at a salary of $1,600, in 
the Department of the Interior. On that day you were directed 
by the Secretary of the Interior to be acting chief of the 
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law division, rice Mr. M. B. Bailey, whose resignation had been 
accepted to take effect April 12, 1893. You continued asacting 
chief until June 1, 1893, when you were duly appointed chief 
law clerk. 

Upon these facts you claim additional compensation. On 
April 1, 1893, when you were directed to become acting chief, 
Mr. M.^B. Bailey was still the chief. As there could not have 
been two chiefs at the same time, it is manifest that until April 
12, 1893, when his resignation took effect, you were not chiefs 
but were simply a clerk detailed to act as such, and such would 
be the proper construction to be placed on the authority con- 
ferred upon you that day, even if Mr. Bailey's resignation had 
in fact been already accepted. The mere fact that you were 
^^ acting'' chief is evidence of the fact that you did not occupy 
the position of chief. After April 12, 1893, and until June 1, 
you continued to be the acting chief under the same authority 
that was conferred upon you during the time that Mr. Bailey 
was still chief, and therefore your status can not have changed 
during that time. It is clear, therefore, that you can not be 
authorized to draw the salary of a chief as well as the salary 
of a clerk, to which you were rightly entitled. 

Sections 170 and 1764 of the Be vised Statutes expressly pro- 
hibit the payment of any money to any clerk employed in any 
Department at an annual salary, as compensation for extra 
services, unless expressly authorized by law. 

These sections seem conclusive upon the question of the 
payment to you of extra compensation as clerk in the Depart- 
ment of the Interior while acting as chief law clerk in the 
Bureau of Pensions. Therefore there is no foundation for the 
allowance of the claim you make. 

Bespectfully, yours, B. B. Bowles, 

Oamptroller. 
Mr. Frank £. Anderson, 

Interior Department^ Washington. 



IN BE CLAIM OF FRANK M. THOMPSON, SUPEEIN- 
TENDENT HOT SPRINGS RESERVATION. 

[Decided June 12, 1893.] 

Section 3711, Revised Statutes, in regard to the purchase of coal, applies 
only to purchases within the District of Columbia. 

A bill for coal, amounting to $180.25, is presented by the 
superinteudeut of the Hot Springs Reservation. 
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The coal in question was bought by the superintendent under 
instructions of the Secretary of the Interior, under section 3709 
of the Revised Statutes, under what is known as the ^^ public 
exigency" clause of that section, without a^lvertisement. The 
bill is for 51,500 pounds, at 35 cents per hundredweigbt of 100 
pounds, the coal having been bought by the short and not by 
the long ton. 

The suggestion is made that section 3711 applies to this case; 
that the purchase should have been made by the long ton, and, 
furthermore, that it should have been inspected and weighed 
by some person appointed by the head of the Department for 
that purpose. 

Section 3711 is in terms limited to the purchase of coal in 
the District of Columbia, but the same provision has been quite 
generally adopted by the various Departments for the purchase 
of coal at places other than the District of Columbia. It does 
not appear, however, that the Department of the Interior has 
ever adopted such a regulation. 

In my opinion section 3711 was intended by Congress to be 
limited to the purchase of coal within the District, and it is 
made clear by section 3713, which provides: "It shall not be 
legal for any accounting ofQcer to pass or allow to the credit 
of any disbursing officer in the District of Columbia any 
money paid by him for the purchase," etc. Unless it had 
been the intention of Congress to limit these sections to the 
District of Columbia, the words "in the District of Columbia" 
would have been unnecessary. 

However desirable it may be to have uniformity of regula- 
tions in the purchase of coal by the various Departments, not 
only in the District of Columbia, but elsewhere, the claim for a 
purchase of coal lawfiilly made can not be disallowed for the 
lack of such uniformity. Besides, it is certainly extremely 
doubtful whether the provision in regard to the inspecting and 
weighing of coal provided for by section 3711 should apply 
to coal purchased under the "public exigency" clause of 
section 3709. 

Mr. Thompson states that this coal was purchased by the 

short ton because that is the custom in Hot Springs, Ark., 

and, therefore, was purchased " in the manner in which such 

articles are usually bought and sold" as provided by section 

5709. The claim will be allowed, 

R. B* Bowler, 

Comptroller. 
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IN RE CLAIM OP CHARLES A. GARTER, UNITED 
STATES ATTORNEY FOR THE NORTHERN DIS- 
TRIOT OF CALIFORNIA. 

[Decided June 13, 1893.] 

A United States attorney is entitled to the regular fees for bis services in 
Chinese habeas corpas cases. Following Billhom v. United States (27 
C. Cls. R., 647). 

This claim is for services rendered in habeas corpas cases 
arising under the Chinese exclusion acts of 1882 and 1884. 
(22 Stat, 68; 23 Stat., 115.) 

The claim was originally allowed by the AttomeyOeneral 
to be paid out of the appropriation for ^< Special compensation 
of district attorneys," but afterwards that approval was with- 
drawn, and the account is now presented for payment out of 
the appropriation for << Fees of district attorneys." 

The question presented for decision is, whether or not the 
claim is one properly chargeable to the latter appropriation. 

Section 299 of the Revised Statutes provides : 

'*A11 accounts of the XJnited States district attorneys for 
services rendered in cases instituted in the courts of the United 
States, or of any State, when the United States is interested, 
but is not a party of record, or in cases instituted against the 
officers of the United States, or their deputies, or duly 
appointed agents, for acts committed or omitted or suffered by 
them in the lawful discharge of their duties, shall be audited 
and allowed as in other cases, assimilating the fees, as near as 
may be, to those provided by law for similar services in cases 
in which the United States is a party." 

These habeas corpus cases are cases in which the United 
States is not a party, but in which the United States is inter- 
ested, as they relate to the provisions for carrying out an act 
of Congress relating to public x)olicy and the public welfare. 

In the case of Hillborn v. United States (27 C, Cls. R., 547) 
similar fees were allowed, and it was held in that case that 
neither the Attorney-General nor the accounting officers could 
reduce the amount when fixed by the court as assimilated to 
the fees allowed by law to cases in which the United States 
was a party, and this case has been acquiesced in by both the 
Department of Justice and the accounting officers of the Gov- 
ernment as a correct statement of the law. Being, therefore, 
fees regularly earned by definite provisions of law, they would 
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be payable ont of the appropriation for the payment of fees of 
district attorneys and not out of the appropriation for 8i>ecial 
compensation of district attorneys, which latter appropriation 
is for ^' services not covered by salaries and fees." 

The claim of Mr. Garter must, therefore, be allowed, subject 
to examination and verification as to its correctness. 

B. B. BOWLEB, 

Comptroller, 

IN BE COMPENSATION OF THE JUDGES OF THE 
CIBCUIT COUBT OF APPEALS, DISTBICT OF CO- 
LUMBIA. 

[Decided June 30, 1893.] 

The jadges of the circnit court of appeals of the District of Colamhta 
were commissioned on April 15, but did not take the oath of office 
and enter upon their duties until May 1. 

HM : That the Judges are entitled to salary only Irom Hay 1, the date of 
oath. 

Tbeasuby Depabtment, 

FmST GOMPTBOIiLEB'S OFFICE, 

June 30 J 1893. 

Sib: Yonr letter of Jane 12, addressed to the First Audi- 
tor, has been by him referred to me for answer. 

You ask " whether there is any act of Congress or nsage of 
yonr [Treasury] Department which modifies or OTermles the 
decision of the Supreme Court of the United States in the case 
oiMarbury v. Madi^on^ 1 Cranch, 137, in which the law is stated 
to be, ^ that a commission bears date, and the salary of the 
officer commences, from his ap}K>]ntment^ (p. 161)." 

The facts in yonr case, as stated in your letter, are these: 

Tour commission bears date the 15th of April, 1883. Tou 
took the oath of office on May 1, 1893, and presumably entered 
officially upon the duties of yonr office on the latter date. The 
point for deinsion is. Can you be allowed salary from the 15th 
of April to May 11 

It has bt»en the universal practice of the accounting officers, 
80 £Eir as I have been able to ascertain, certainly for a very 
long l>oriod of time, to allow salary only from the time when 
an officer took the oath of office and entered upon the dis- 
charge of his official duties. 

The Constitution of the United States, Article VI, para- 
graph 3, requires an oath of all executive and judicial officers, 
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and sections 1756 and 1757 of the Kevised Statutes provide 
for snch oath for all officers except where a special oath is 
provided. 

Section 3 of <<An act to establish a court of appesils for the 
District of Columbia, and for other purpose^^,'' approved Feb- 
ruary 9, 1893 (27 Stat., 434), under which you hold your appoint- 
ment, provides: ''That each of said justices, before he enters 
upon the duties of his office, shall take the oath prescribed 
by law to be taken by the judges of the courts of the United 
States." That oath is found in section 712, Bevised Statutes. 

As early as 1834 Attorney-General Butler (2 Opin. A. G., 
638) held : 

''In appointments to civil offices the pay of the officer does 
not usually commence until he has actusdly accepted and taken 
the oath of office; because, in such cases, the taking of the 
oath is usually a prerequisite to the entering on the duties of 
the office." 

Attorney-General Bates in 10 Opin. A. G., 250, said: 

" In the absence of any statutory provision fixing the time 
when the salaries of public officers begin, the gent^ral rule, ac- 
cepted and enforced in the accounting bureaus, hA% been that 
such officers are entitled to pay from the time when they have 
actually entered upon duty." And referring to a previous 
decision of Attorney-General Gushing, he continues: ^'But as 
to a public officer whose duties are to be performed in foreign 
countries and who is not of the class embraced within that act, 
I know no better rule than that referred to by Mr. Gushing, 
which fixes the commencement of his salary at the time when 
he begins to devote himself to the public service. This time 
is, I presume, usually when he takes his oath of office and 
gives the bond for faithful performance of duty required by 
law. Then, and not before, he may be said to be in office, and 
certainly before these essential formalities are complied with 
his salary does not begin." 

The case of Marhury v. Madisonj in which the sentence, "A 
commission bears date and the salary of the officer commences 
from his appointment," is found, was one which related to tlie 
power of the President to withdraw the appointment of a judi- 
cial officer, and had no relation to the time when that judicial 
officer's salary began. The decision was that the appointment 
was complete, and that the President could not withdraw it, 
and what was said in regard to the salary was obiter dicfnm, 
(See the criticism of this (^ase by Attorney-General Gushing in 
7 Opin. A. G., 307, and also in the case of ^Y%lliams v. United 

9224 2 



18 DECISIONS OF THE FIRST COMPTROLLER. 

States, 23 0. Cls. R., 51.) In this latter case Chief Justice 
Richardson said : " In that case the question was whether the 
plaintiff was entitled to theofflce and commission, and not whether 
he was actually in office and entitled to its emoluments.'" 

In the case of United States v. Le Baron (19 How., 78), speak- 
ing of the time when an appointment becomes complete, it is 
said: 

**When a person has been nominated to an office by the 
President, confirmed by the Senate, and his commission has 
been signed by the President, and the seal of the United States 
affixed thereto, his appointment to that office is complete. 
Congress may provide, as it has done in this case, that certain 
acts shall be done by the appointee before he shall enter on 
the possession of the office under his appointment. These acts 
then become conditions precedent to the complete investiture 
of the office; but they are to be performed by the appointee, 
not by the Executive; all that the Executive can do to invest 
the person with his office has been completed when the com- 
mission has been signed and sealed; and when the person has 
performed the required conditions, his title to enter on the pos- 
session of the office is also complete." 

This language would indicate that an appointment to an office 
might be complete while the appointee was not yet entitled to 
enter on the possession of the office, not having performed some 
act necessary to make him a public officer; e. g., taking the oath 
of office. 

I am aware that Attorney-General Gushing, in 7 Opin. A. G., 
303, speaks of the salaries of judicial officers beginning with 
the date of their appointment, and not when they take the oath 
or enter upon the duties of their office. The language used by 
him had reference to the statutes as they then existed, but 
since the compilation of the Revised Statutes, the older ones, 
to which he then referred, have been either expressly repealed 
or impliedly superseded. 

The salaries of judges of the United States are provided for 
in sections 554, 607, 676, and 1049 of the Revised Statutes, and 
in section 75 L of the Revised Statutes relating to the District 
of Columbia. In none of these sections is the language of the 
act of September 23, 1789 (chap. 18, 1 Stat., 72) "which 
compensation shall commence from their respective appoint- 
ments," to be found. 

While section 1756 Revised Statutes has been repealed in 23 
Stat. 22, section 2, yet the oath of office of all officers of the 
Government is still required by section 1757, and it has been 
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tkeld by the accounting officers that the repeal of that section, 
although express in terms, was not intended to do more than 
•repeal the oath that was therein provided, leaving still in force 
the provision that no officer should be entitled to any part of 
the salary or other emoluments until he had taken the oath of 
office required by section 1757. However this may be, the 
decisions of the Attorneys-General as found in 2 Opin. A. G., 
638, and 10 ibid., 250, which were rendered before the act of 
July 2, 1862, from which section 1756 is taken, are direct 
.authority that, unless there is express provision of law to the 
<»ntrary, an officer is not entitled to his salary until the oath 
•of office is taken. It is not meant to decide that in no case 
■can an officer receive emoluments for services rendered by him 
before taking the oath of office, for there may be cases like 
that of United States v. Flanders (112 U. 8., 88), where an 
officer has in fact performed duties, collected revenues which 
have been accepted by the Government, and his official acts 
duly recognized, before taking the oath of office. In that case 
it was held that after accepting the moneys which he had 
•collected the officer was entitled to the commissions which 
the law provided he should receive for their collection, pay- 
ment of which, however, could only be made after having 
takto the oath of office. That case has no relation to such a 
state of fact as is presented by your case. 

This opinion and practice agree with that of the office of the 
Second Comptroller (Dig. 2d Com p., vol.3, Gilkeson; sections 
853, 86Jr, 859; decisions by three different Comptrollers). 

In my opinion, for reasons stated above, you and the other 
justices of the court of appeals of the District of Columbia 
are not entitled to salary from April 15, the date of your 
appointment, to May 1, the date ui>on which you took the oath 
of office. 

Eespectfully, yours, R. B. Bowlbe, 

ComptroUer* 

Hon. M. F. MoBBis, 

Associate Justice^ Court of Appeals 

of ike District of Columbia. 
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IN BE CLAIM OP W. T. THORNTON, GOVERNOB OP 

NEW MEXICO. 

The salaries of Territorial officers, by the provisious of the act of May 1, 
1876 (19 Stat., 43), commence to run only ftom the time, after taking 
the oath of office, when they enter npon the dnties of their office. 
Where such an officer took the oath of office late one evening he is 
not entitled to salary for that day. 

Tbeasubt Depabtment, 
First Comptbollsb's Ofpigb, 

July ly 1893. 

Sib : Yours of Jane 6 has been received. My letter of May 
29 was written for the purpose of ascertaining whether in fact 
you had taken your oath of office late in the evening of the 
2l8t of April, and had therefore performed no official duties 
that day, with the idea that if such was the. case you would 
relinquish all claim for the salary for that day, which might be 
paid to Mr. Prince, the late governor. However, as you state 
in yours of the 6th that you will '^ let the law take its course,'^ 
I am comx>elled to decide the matter. 

It is true that it is <Hhe practice of this office to pay salary 
from and including the day on which the oath of office was 
administered." That is only because in the abseuce of other 
information it is presumed that an officer officially enters up6n 
the duties of his office on the day that he takes the oath of 
office. If in fact he does not officially enter npon the duties 
of his office when he takes the oath, he is not entitled to receive 
pay until he actually enters upon the duties of his office, and 
until that time his predecessor, who is officially acting, is 
entitled to receive the salary. 

In speaking of this question Attorney-General Bates, in 10 
Opin. A. G., 251, said: 

** I know no better rule than that referred to by Mr. Gush- 
ing, which fixes the commencement of the salary at the time 
when he begins to devote himself to the public service. This 
time is, I presume, usually when he takes his oath of office and 
gives the bond for faithfdl performance of duty required by 
law. Then, and not before, he may be said to be in office, and 
certainly before these essential formalities are complied with 
his salary does not be^u. Whether it begins when they are 
completeil. will depend on the question whether from that time 
be devotes himself to the public service. In legal presumption 
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he does, but that presamption is not conclasive, and if the fact 
be otherwise, the accounting officers, if it appear that the time 
when he qualifies is not the time when his official service begins, 
should accept the latter, as the date from which his salary 
runs." 

In the deficiency appropriation act, approved May 1, 1876 
(19 Stat., 43), is found the following: 

<^ And hereafter payments of salaries of all officers of the 
Territories of the United States appointed by the President 
shall commence only when the person appointed to any such 
office shall take the proper oath, and shall enter upon the duties 
of such office in such Territory." ... 

Under thedecision of Attorney-General Bates, above referred 
to, and the statute of May 1, 1876, as above quoted, it is clear 
that your salary began on April 22, because until that day you 
did not enter upon the duties of your office, your oath having 
been administered late on the evening of April 21, when the 
official business of the day had been already transacted by 
Governor Prince. The salary for April 21 will therefore be 
allowed to Governor Prince, and not to yourself. 
Respectfully, yours, 

B. B. BOWLEB, 

Comptroller* 
Hon. W. T. Thornton, 

Governor of New Mexico, 



m BE PAYMENT OF CLAIM OP G. W. WILLFONO 

UNDEE ACT OF MARCH 3, 1847. 

Tbeasuby Department, 
First Comptroller's Office, 

July 1, 1893. 
Sir: The widow of G. W. Willfong has inquired what steps 
will be necessary for her to take in order to obtain the share of 
the said Willfong, due him as an heir of Sergt. Maj. John 
Champe, under the special act ** for the relief of the heirs of 
Sergt. Maj. John Champe," approved March 3, 1847 (9 Stat., 
697). 

Before answering her inquiry I desire to be informed whether 
you are willing at this late date to raise an appropriation war- 
rant under the said act of March 3, 1847. 
On August 31, 1847, an account was stated by the First 
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Auditor ander the act above referred to and transmitted to* 
the First Comptroller for his decision thereon. The First 
Comptroller, under date of September 3, 1847, certified the 
following: "From the amount certified by the Auditor, $1,200, 
deduct the following sums suspended by the Comptroller. 
• • • Second, the share of George W. Willfong, whose 
residence is not known, $67.14.'' 

A careful inquiry, made by the Register of the Treasury 
and of the Second and Third Auditors, as well as a research 
made by Mr. Macleunan, chief of the warrant division of your 
office, fails to find that this amount has ever been paid, and 
the statement of Mr. Girvin, the son-in-law of Mrs. Willfong, 
is to the effect that in 1847 Mr. Willfong was engaged in the 
whale fishery, and for many years thereafter resided on the 
Hawaiian Islands, and only came to this country in 1892, 
where he died. This explanation is made to show why the 
amount was not previously claimed. 

Notwithstanding the careful research that has been made in 
the records of the Treasury Department, it is extremely diffi- 
cult to ascertain with any positiveness whether any claim as 
old as this one is has in fact been paid. 

In this connection I would call your attention to a letter 
addressed to the Secretary of the Treasury by my predeces- 
sor, dated November 5, 1891, in regard to certain old claims 
amounting to $58,879.10 and $63,559.24, respectively. These 
claims were awards made by the Commissioners of Claims 
against Mexico, arose out of a treaty of historic interest, and 
were of such a character as to, under ordinary circumstances, 
have been easily traceable in the Treasury Department, and 
yet, just when it was decided to pay them, it was ascertained 
by the careful investigation of an old officer of the Department 
that they had been paid to other parties under power of 
attorney. 

It has been the practice of this office in recent years not to 
investigate and allow stale claims, in analogy with the proced- 
ure of the courts of justice, and this practice has received 
the sanction of the Court of Claims. Notwithstanding that 
fact, it was said by that court, in Waddell v. United States (25 
C. Cls. R., 323), on page 328: 

"But there is much indebtedness of the United States which 
no lapse of time in making application for payment renders 
stale, such as interest on registered bonds and other balances 



CLAIM OP G. W. WILLFONO. 23 

stated in favor of parties on the books of tbe Treasury Depart- 
ment, as to which the only proof to be made is the identity of 
the claimant or his right to represent the record creditor (Bev. 
Stat., sees. 306, 307, 308; HalPs CasCj 17 C. Ols. R., 39) j the public 
debt evidenced by bonds and coupons of record in the Depart- 
ment, and, no doubt, other indebtedness of like kind wjiich we 
have not considered." 

And it was subsequently held by the same court, in Wayne 
V. United States (26 C. Cls. R., 274), that the amount credited to 
a claimant on the books of the Treasury, under the head of 
'< outstanding liabilities,'' was a trust fund payable on demand, 
without limit of time, and that it could not be considered a 
stale claim, or that the statute of limitations ran against it, until 
the trust was repudiated by the Treasury Department. 

The Supreme Court of the United States also held, in the 
case of United States v. Taylor (104 U. S., 216), that money in 
the Treasury held for the use of the owner of property sold 
under the direct- tax act was likewise a trust, and that the stat- 
ute of limitations did not begin to run until the claimant made 
application for the same. 

If the settlement under the act of March 3, 1847, had been 
made under the practice prevailing in the Treasury Depart- 
ment today, instead of suspending the item in favor of Mr. 
WiUfong of $57.14, a draft would have been issued for that 
amount and held until his address had been ascertained. Then, 
after the expiration of the proper time, that draft would have 
been covered into the Treasury and credited to Mr. Willfong 
under the head of ^'outstanding liabilities;" and under the 
decision of the Court of Claims, above referred to, it would now 
be paid under the regulations of the Department governing 
such caaes. 

It would seem, under the decisions in the 26 Court of Claims 
and 104 United States reports above referred to, that the 
claim of the widow of Mr. Willfong occupies a similar posi- 
tion, her claim being in fact ^' a balance stated in favor of a 
party on the books of the Treasury Department, as to which 
the only proof to be made is the identity of the claimant or 
his right to represent the record creditors." 

Under these circumstances I think the amount should be paid 
upon the proof of the identity of Mrs. Willfong, and of her 
right to represent her husband's estate under such regula- 
tions as the Department has already made for the collection of 
claims standing to the credit of ^'outstanding liabilities;" the 
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only question remaining being your willingness to raise an 

appropriation warrant under the act of March 3, 1847, at the 

present day. 

Eespectfully, yours, E. B. Bowleb, 

Comptroller. 
The Secretary of the Trbasuby. 

Note. — The Secretary of the Treasury decided in this case, 
for the reasons above stated, to raise an appropriation warrant, 
and the claim was paid. 



IN RE CLAIM OF W. B. AOKBR FOB EXTRA COM- 
PENSATION. 

A olerk in an Executive Dopartment, assigned to perform the duties of a 
chief of division during a vacancy in that office, is not entitled to 
extra compensation therefor. 

Tebasuby Department, 
FiBST Comptroller's Office, 

July 3y 1893. 

Sib: In reply to your reference of June 27, on the letter of 
W. Bartrand Acker, a clerk of class 4, asking additional 
compensation from the 27th of March, 1893, up to and includ- 
ing the 18th day of June, 1893, during which time he was 
filling the duties of chief of the patents and miscellaneous 
division, I would say that the uniform practice of this office 
has been to disallow all such claims for extra compensation, 
with the exception of two cases hereinafter mentioned. 

Mr. Acker files with his letter a brief submitted in the case 
of Mr. Amos Hadley some years ago, and relies upon the 
argument therein contained to substantiate his claim. This 
argument goes to prove that a person holding two offices at 
the same time, which are not incompatible, may receive the 
salary of both, unless there is some statute or regulation pro- 
hibiting it. It is not denied that that is the law, and yet 
neither Mr. Acker nor Mr. Hadley made claim for the sal- 
aries of the two offices, but only to be paid the difference 
between the salary of the office which they regularly held and 
that of the office to which they were temporarily assigned. 
Their claims, therefore, are not consistent with their arguments. 

Sections 1764 and 1765 of the Revised Statutes are as 

follows: 

"No allowance or compensation shall be made to any officer 
or clerk, by reason of the discharge of duties which belong to 
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any other officer or clerk in the same or any other Depart- 
ment; and no allowance or compensation shall be made for 
any extra services whatever, which any officer or clerk may be 
required to x)efform, unless expressly authorized by law,*^ 

"JS'o officer in any branch of the public service, or any other 
person whose salary, pay, or emoluments are fixed by law or 
regulations, shall receive any additional pay, extra allowance, 
or comi)ensation, in any form whatever for the disbursement 
of public money, or for any other service or duty whatever, 
unless the same is authorized by law, and the appropriation 
therefor explicitly states that it is for such additional pay, 
extra allowance, or compensation." 

The evil which these sections were intended to prevent is 
stated in the case of Stansbury v. United States (8 Wall., 33) 
by Mr. Justice Davis as follows: 

"The law was passed to remedy an evil which had existed, 
of detailing officers with fixed pay to perform duties outside of 
their regular employment, and paying them for it, when the 
Government was entitled, without this double pay^ to all their 
services. The law prohibited, and was intended to do so, the 
allowance of such claims as these, made by public officers, for 
extra compensation, on the ground of extra services." 

Attorney-General Devens in 15 Opin. A. G., 308, in speaking 
of these sections, said : 

"The evil intended to be guarded against by these statutes 
was not so much plurality of offices as it was additional pay 
or compensation to an officer holding but one office for per- 
forming additional duties, or the duties properly belonging to 
another." 

In the case of United States v. Saunders (120 IT. S. 126), on 
page 129, Mr. Justice Miller said: 

"We are of the opinion that, taking these sections all 
together, the purpose of this legislation was to prevent a person 
holding an office or appointment, for which the law provides a 
definite compensation by way of salary or otherwise, which is 
intended to cover all the services which, as such officer, he 
may be called upon to render, from receiving extra compensa- 
tion, additional allowances, or pay for other services which may 
be required of him either by act of Congress or by order of 
the head of his Department, or in any other mode, added to or 
connected with the regular duties of the place which he holds." 

It seems clear, not only from the express provision of said 
sections themselves, but also from the construction put upon 
them by the opinions above cited, that no allowance or com- 
pensation can be made to any clerk who receives a fixed com- 
pensation for services required of him while filling the office 
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of another officer or clerk, unless there is some other express 
provision of law which authorizes it. 
Section 168 of the Revised Statutes, which reads as follows — 

*• Except when a diflFerent compensation is expressly pre- 
scribed by law, any clerk temporarily employed to perform the 
same or similar duties with those belonging to clerks of either 
class, is entitled to the same salary as is allowed to clerks of 
that class " — 

is claimed to authorize this payment. A casual reading of 
that section might lead one to such a conclusion, but a more 
careful inspection of its language, taken in connection with its 
history, leads to a different conclusion. 

Section 168 begins, " Except when a diflFerent compensation 
is expressly prescribed by law," etc., and the margin reference 
to said section is *< temporary clerks." Reference is also made 
to section 242, which begins, "No clerk temporarily employed,'^ 
and the margin to it is like that of section 168, ^^ temporary 
clerks." 

These references and the language of the section itself would 
seem to indicate that the purpose intended by section 168^ 
was to designate the compensation which the head of a 
Department would be authorized to pay to ** any clerk tempo- 
rarily employed to perform the same or similar duties" with 
those belonging to other clerks, "except when a different 
compensation is expressly prescribed by law," the intentiDU 
being to limit the power of the heads of the Departments in 
the payment of clerks whom they might be authorized to 
employ temporarily, when there was no fixed salary i)rovided 
by law. This view is greatly strengthened by an examination 
of the origin of section 168. 

By the act of March 3, 1853 (10 Stat., 200), the clerks in the 
Departments were divided into difll'ereut classes, except certain 
clerks in the Census Bureau and the clerks " temi>orarily 
employed" in the office \)f the Third Auditor. 

The act of April 22, 1854 (10 Stat., 276), from which section 
168 of the Revised Statutes was taken, ciianged the classifi- 
cation of the act of March 3, 1853, and further provided : "All 
clerks not provided foi in this acl [March 3, 1853], performing 
the same or similar duties with any one of the classes, shall 
receive the same compensation as is allowed iu such class." 

It is manifest that this provision related to clerks other than 
those who were classified in the act, and, therefore, to those 
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who were designated in the act of March 3, 1863, as ^^tempo- 
rarily employed." At that time and for some years there- 
after appropriations in lump snms for temporary clerks were 
made by Congress, and this section was enacted to indicate 
the pay which the heads of the Departments would be author- 
ized to give the clerks whom they paid out of these appropri- 
ations in gross. 

It is a well-recognized rule of construction that, where two 
different sections of a statute seem to conflict, such a construc- 
tion must be given to them if possible as will make both 
effective. Unless the above construction is given to thia 
section, sections 1764 and 1765 would have no force, while by 
the construction just given they remain intact, and section 168 
is also given its due weight. This construction makes the rule 
applicable to officers by sections 1764 and 1765 the same as 
that applicable to clerks by s^d sections, and by sections 168 
and 170. 

That Mr. Acker was not holding two distinct compatible 
offices, and therefore is not entitled to the compensation of 
both, seems to be quite clear from the fact that when he was 
first assigned for duty as acting chief of the patent and mis* 
ceUaneous division on March 17, 1803, Mr. Musick was stiU 
chief of that division, his resignation having been accepted to 
take effect March 27, 1893. There can not be two officers hold- 
ing the same office at the same time, and therefore from March 
17 to March 27 Mr. Musick was chief of division and Mr Acker 
was only acting in his stead. 

In Eraser's case (16 C. Gls. E., 507) it is said ; 

<<He did not then claim the title and full enjoyment of the 
office. He invariably styled himself 'Acting Supervising 
Architect,' a form of expression in constant use and well under- 
stood in all the Executive Departments of the Government as 
designating not an appointed incumbent, but merely a locum 
ienens who is performing the duties of an office to which he 
does not himself claim title." 

As Mr. Acker received no new appointment on March 27, 
but simply continued to act as chief of division under the 
assignment made on March 17, his status after March 27 would 
be no different from what it was between March 17 and March 
27. 

His case is very similar to that of King, in United States v. 
King (147 H. S., 676), where the statute conferred other duties 
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upon the clerk of the court which he was obliged to perform 
without extra compensation, the only difference being that in 
Mr. Acker's case these duties were imposed by the head of his 
Department in accordance with law, and not by a direct enact- 
ment of Congress; and it may be said that Mr. Acker himself 
does not claim the compensation of both offices. That he can 
not receive the compensation attached to the office which he 
was temporarily assigned to fill has been shown above. 

Mr. Acker refers to the case of Mr. Hadley and Mr. Jonas, 
as i)recedents for this allowance. Investigation in this office 
shows that these gentlemen were allowed the extra compen- 
sation as claimed by Mr. Acker. ISo decision of the Comptrol- 
ler can be found upon either case, and I am informed by the 
deputy, who was in the office at that time, that Comptroller 
Durham allowed them to pass without question. He subse- 
quently, however, decided in a similar case that such an allow- 
ance could not be made, and Mr. Comptroller Matthews 
disallowed quite a number of similar cases during his admin- 
istration. I have also had occasion to pass on this question 
before, and followed the latter decision of Comptroller Dur- 
ham, and those of Comptroller Matthews. As this case has 
called my attention to the earlier allowances of Comptroller 
Durham's administration, I have given the matter careful con- 
sideration, with the results above indicated. 

In my judgment, therefore, the request of Mr. Acker can not 
be granted by you. 

Bespectfully, yours, B« B. Bowler, 

ComptroUer 

The Secretary of the Interior. 



APPBOPBIATIONS FOE THE EBEOTION OF PUBLIC 

BtriLDINGS. 

Treasury Department, 
First Comptroller's Office, 

July 5, 1893. 
Sir: Tours of June 29, asking whether any balance left 
unexpended of the sum of $20,000, appropriated by the act 
of August 4, 1886 (24 Stat, 245), is still available, has been 
received. 
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This appropriation* was made in an annaal appropriation 
act, bnt being for work in connection with a new Oovernment 
boilding, was treated under the law relating to that subject as 
without year. 

The act of June 23, 1874 (18 Stat., 275), requires that **upon 
the final completion of each or any of said buildings, and the 
payment of all outstanding liabilities therefor, the balance or 
balances remaining shall be immediately covered into the 
Treasury.'^ Under this law any balance remaining unex- 
pended at the time the work was completed should have been 
immediately covered into the Treasury, and as the law treats 
that as done which ought to have been done, it will be neces* 
sary to cover this fund into the Treasury at the present timef 
therefore it is not now available. 

EespectfuUy, yours, B. B. Bowleb, 

Comptroller. 

The Subgeon-Oenebal, United States Abmy. 



DJ BB CLAIM OP P. M. BROWN, FOB EXTBA COM- 
PENSATION. 

Tbeasuby Depabtment, 

FiBST GOMFTBOLLEB'S OFFIOB, 

July lly 1893. 

Sib: Eeferring to your letter of June 21, in regard ta 
voucher for $83.50 paid to P. M. Brown, for his own services 
and for labor as per sub vouchers attached, I would say that 
the amount of $58.50 for labor as per sub vouchers will be duly 
allowed on the explanations made by you, and by the letter of 
Mr. Brown which you inclose. The amount of $26 paid to 
Mr. Brown for his own services, I am compelled to disallow. 

In addition to the statutes governing the question of addi- 
.tional pay, extra compensation, and compensation for the liold- 
ing of two offices at the same time, there is a special act relating 
to the Department of Agriculture, found in the appropriation 
act for that Department, approved March 3, 1885 (23 Stat., 
353), section 2 of which reads as follows: 

"That no part of the money herein or hereafter appropriated 
for the Department of Agriculture shall be paid to any person, 



* '* Baildlng for Army Medical Museum and Library : For stacks of book- 
cases in library hall, including iron supports, stairs, and perforated gaUexy 
floors, twenty thousand dollars. 
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as additional salary or compensation, receiving at the same 
time other compensation as an officer or employee of the Gov- 
ei'ument." » • • 

In my opinion this section prohibits the payment to Mr. 
Brown of the amount in question, as he was at the same time 
receiving other compensation as an employee of the Govern- 
ment. 

I note what you say in regard to the difficulties of your posi- 
tion and the disadvantage at which disbursing officers are 
sometimes placed, but that misfortune will not justify the 
accounting officers of the Government in violating an express 
provision of law. 

Respectfully, yours, B. B. Bowler, 

Comptroller. 

Mr. B. F. Fuller, 

Disbursing ClerJCy Department of Agriculture. 



m BE CLAIM OF A. ISELIN & CO. 

Congress having made an appropriation to repay to certain nonresident 
aliens, named in the act, the amount of the income tax on dividends due 
to them from corporations and withheld and paid into the Treasury 
hy said corporations, A. Iselin & Co., as agents for the claimants, ask 
that the drafts be made in their favor as agents. 

Held : That such a payment to Iselin &, Co. would not be an acquittance to 
the United States, and can not, therefore, be lawfully made. Powers 
of attorney given prior to the issuing of the drafts are, by section 
3477y Revised Statutes, null and void. 

Treasury Department, 
* First Comptroller's Office, 

July 17y 1893. 
Sir: I have to acknowledge your reference of June 26, on 
the letter of T. W. Neill, attorney for Messrs. A. Iselin & Co., 
of June 21, 1893. 
Mr. Neill writes: 

<' Under the provisions of an appropriation act (deficiency) 
passed during the last session of Congress, there was appro- 
priated the sum of $5,867.13 for the refunding of taxes illegally 
collected. This appropriation is based ux)on the refund claim 
of Messrs. A. Iselin & Co., bankers, of New York. As the 
attorney for these claimants, who are the agents in this country 
for certain nonresident aliens of the United States, whose busi- 
ness has been transacted through them, I have the honor to 
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request that a Treasury warrant for this amoimt be issued to 
the order of Messrs. A. Iselin & Co., bankers andagent8,for the 
benefit of the said aliens, as set out in House Ex. Doc. Xo. 191, 
Fifty-second Congress, second session." 

The object of Mr. NeilPs letter is to have a single draft for 
this amount made payable to Messrs. A. Iselin & Co., instead of 
numerous drafts payable to the order of the respective persons 
named as claimants in said executive document. 

There has been considerable controversy over the question 
how appropriations for similar claims should be paid. When 
Comptroller Durham was in office he permitted a single draft 
to be made payable to the order of the bankers, *^ agents for 
the benefit of the parties named on the back of the draft," and 
the names of all the individual claimants were written upon 
the back of the draft. Comptroller Matthews having his 
attention called to that mode of payment, in a case arising 
■under his administration, recalled the drafts which had been 
prepared in that form and delivered to Mr. Neill, and caused 
new drafts to be made payable to the order of the parties 
whose names appear as the true owners of the claims. 

Mr. Neill claims that he delivered the drafts upon the under- 
standing that the question should be decided by the Secretary 
of the Treasury, and that the action of Comptroller Matthews 
in causing new drafts to be issued to the order of the respec- 
tive claimants was unauthorized, as the Secretary of the Treas- 
ury had not decided the question. Mr. Windom died before 
determining the matter, and Mr. Neill claims, therefore, that 
the question has never been decided, and that the original 
practice of the Treasury Department, which prevailed during 
the time of Comptroller Durham, has not been overruled by the 
action of Comptroller Matthews; and, furthermore, that the 
practice under Comptroller Durham was right, and that under 
Comptroller Matthews was wrong. 

This is the first case which has arisen since the controversy 
before Secretary Windom. These claims arise out of the old 
income tax laws, and are for the tax on certain railroad coupons 
owned by nonresident aliens, and which were presented to said 
railroads for payment by Messrs. A. Iselin & Co., bankers, who 
held them for collection on account of the said nonresident 
aliens. The railroad companies paid the coupons, less the 
amount of the tak, and paid the tax over to the Treasury of 
the United States. The Supreme Court of the United States 
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decided, in the case of Railroad Company v. Ja^cTcson (7 WalL^ 
262), that sach payment to the United States on account of 
income tax was an illegal exaction firom nonresident aliens, 
and these claims were based upon that decision. 

Mr. Weill's contention is, that because Messrs. A. Iselin&Co. 
lawfully held the coupons of these nonresident aliens for col- 
lection from the railroad company, they were entitled to receive 
the full face value of said coupons; that because tbey did not 
receive the full face value of the coupons from the railroad com- 
pany, the difference having been retained by said company and 
paid into the Treasury of the United States, they are still 
authorized as agents of these nonresident aliens to prosecute 
their claims for this tax, thus illegally withheld from them, 
against the Government of the United States, and to receive 
the payment from the United States for such claims. There is 
no claim made of other authority than the holding of the 
coupons for collection, and the contention is that the possesion 
of the coupons with authority to collect constituted these 
bankers the agents of said nonresident aliens for all purposes 
in connection with said coupons, which agency would con- 
tinue until revoked by the principals. 

I can not agree with this view. It is not claimed that Messrs. 
A. Iselin & Co. were the owners of these coupons, nor is it 
claimed that they are the owners of the claims against the 
United States. The only claim is that they are agents of the true 
owners, and as such have a right to collect. It undoubtedly 
is true that the possession of the coupon, which is a separate 
negotiable instrument, confers upon the holder the right to 
collect it; to sue if he is deprived of it, or to sue on it as if he 
were the owner, nothing to the contrary appearing; but the 
claim against the United States Government for a refund of 
the tax on said coupon is no part of the coupon ; it constitutes 
a separate and distinct claim which the owner of the coupon 
has against the United States Government, and authority to 
prosecute that claim against the United States Government is 
not conferred by the mere authority to collect the coui)on from 
the railroad company which issued it, by virtue of having 
once held said coupon for collection. 

In my judgment, the receipt of Messrs. A. Iselin & Co. for 
the payment of these claims would not be an acquittance to 
the United States Government. At best, it would constitute 
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them trastees of tlie amount for tbe benefit of the true claim- 
ants, and if they paid over the moneys to the right parties the 
claimants would be estopped, but even then the Treasury 
Department would not have the evidence necessary to prove 
the estoppel, nor should it be compelled to rely upon such evi- 
dence to substantiate the fact of payment. 

When claims of this character were first presented to the 
Treasury Department for allowance, they were made out in 
the names of the railroad companies who paid the money into 
the Treasury and who had withheld it from the owners of their 
coupons. Mr. Neill objected to this form of p^ment on the 
ground that the railroad companies were not the true owners 
of the claims, and on May 5, 1888. the bankers whom he rep- 
resented, including Messrs. A, Iselin & Co., requested that 
the practice of the Department be changed. In their letter 
they say : 

<<The corporation has no interest in the tax in question, 
either in its exaction or in its refund. It was a tax on the 
income of the alien; it was paid from tr^ist funds in the hands 
of the corporation, which funds belonged to the alien. Not a 
dime of it was paid from funds of the corporation, nor has the 
company made any claim therefor, except at our solicitation, 
and for our use and benefit as agents of said aliens." 

That language might very properly be applied to the bank- 
ers themselves, for like the corporation, they have no interest 
in the tax in question. It was a tax on the income of the alien, 
and the amount of the tax belongs to the alien, and not to the 
bankers. 

On these representations being made to Congress, with refer- 
ence to these claims thus made out in the name of the railroad 
companies. Congress, in the appropriation act of August 4, 
1886 (24 Stat., 289), inserted the following clause: 

"And the Secretary of the Treasury is hereby directed to 
cause the proper accounting officers of the Treasury to reex- 
amine said excepted claims, and to cause the said accounting 
officers to reexamine the same and to certify anew the sums 
due and to whom due respectively by name as nonresident 
aliens entitled to refunding of taxes collected prior to July 
first, eighteen hundred and eighty- three.'' 

The cases referred to were again reported to Congress, with 
the names of the nonresident aliens in addition to the names 
of the railroad companies. 
9224 3 
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In tbe appropriation act of March 30, 1883 (25 8tat., 63), the 
following clanse was passed : 

" For refunding taxes illegally collected • • • $3,473.01; 
Provided^ That if it appear by legal proof to tbe satisfaction 
of the Secretary of the Treasury, that any of the corporations 
named in said executive document as paying said tax, never 
deducted or withheld the same from the alien holders of such 
stock or bonds and that the same is not due to said aliens, pay- 
ment may be made to the corporation." 

These enactments of Congress would seem to indicate the 
intention to pay the nonresident aliens when they had been 
deprived of tl^ tax, and to repay to the railroad comimny 
only when the railroad company had paid the coupons in full, 
and in addition had paid the tax into the Treasury. Since 
that time it has been the practice to report the claims to Con- 
gress in the names of the nonresident aliens. 

The claims now in question were reported to Congress by 
the Secretary of the Treasury on January 14, 1893, in House 
Ex. Doc, ISo, 191, Fifty-second Congress, second session, as 
follows: ^'Beported by the First Comptroller, under section 2, 
act of July 7, 1884 (23 Stat., p. 254)." Then follow the names 
of the nonresident aliens under the head of *< name of claim- 
ant,^ no reference being made to Messrs. A. Iselin & Co. 
The Comptroller appended a note setting forth the character 
of the claims and stating that they ^^were owned by the non- 
resident aliens named herein as claimants and to whom the 
respective sums are due and payable." • • • u and recom- 
mends that the appropriation if made for these claims may be 
made in the name of the claimants set forth in this schedule." 

The appropriation for their payment is found in the defi- 
ciency act of March 3, 1893 (27 Stat., 667), as follows: 

^< That for the payment of the following claims certified to 
be due by the several accounting officers of the Treasury 
Department • • • and which have been certified to Con- 
gress under section two of the act of July seventh, eighteen 
hundred and eighty-four, as fully set forth in House Execu- 
tive Document numbered one hundred and ninety-one. Fifty- 
second Congress, second session, there is appropriated as 
follows: • • • For refunding taxes illegally collected, 
$7,501.25." 

In my opinion, for the general reasons above given, that pay- 
ment to Messrs. A. Iselin & Co. would not be an acquittance to 
the United States Oovernment; and for the further reason that 
the claims were reported to Congress in the individual names 
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of the nonresident aliens, with the note that the appropriations 
be made so that they may be paid directly to said claimants, 
and that the appropriation act reads for the payment of claims 
thus certitied, the request of Mr. NeUl to have one draft made 
to the order of Messrs. A. Iselin & Go., bankers, as agents of 
these nonresident aliens can not be granted. 

Some of these claimants are dead, whictt would revoke the 
agency of Messrs. A. Iselin & Co., and no powers of attorney 
from any of the claimants in their favor are on file. Besides, 
powers of attorney are prohibited under section 3477 of the 
Bevised Statutes before the allowance of the claim and the 
issuing of a warrant for the payment thereof. 

See the letters of Comptroller Matthews to the Secretary of 
the Treasury, dated February 26, 1891, and November 26,1892. 

The papers are herewith returned. 

BespectAilly, yours, E. B. Bowleb, 

Comptroller. 
The Segbetabt of the Tbeastjby. 



IN BE CLAIM OF FRANK GETGLA, ASSISTANT 
SUPERINTENDENT OF REPAIRS OF PUBLIC 
BUILDINGS. 

[Decided July 17, 1893.] 

<}. was an assistant snperintendenti at $8 per day from Jaly 1 to August o, 
1S92. The act of August 5, 1892, containing the appropriation for the 
fiscal year 1893^ provided a limit of $6 a day for such services. The 
appropriations for the fiscal year 1891 were, by joint resolutions, 
extended until the sundry civil act was passed on August 5. 

^eld : That the limitation found in the act of August 5, 1892, does not 
affect the appropriations continued by the Joiut resolutions, said limi- 
tation being effective only from August 5. G. will therefore be allowed 
compensation at $8 per day from July 1 to August 5. 

Frank Grygla was paid at the rate of $8 per day from July 
1 to August 5 J 1892, as assistant superintendent of repairs of 
public buildings, by virtue of s/a appointment of the Secretary 
•of the Treasury, made sometime in January, 1802, and the 
amount charged to the appropriation for <^ Repairs of public 
"buildings." 

In the appropriation for that object in the sundry civil 
-appropriation act for the fiscal year 1892, approved March 3, 
1891, there was no reference made to the amount which should 
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be paid officers or employees whose compensation was charged 
to that appropriatiou. 

By a joint resolution, approved June 30, 1892 (27 Stat., 397)^ 
appropriations for the fiscal year 1892 were extended for fifteen 
days, appropriation acta for the fiscal year 1893 not having 
then been passed. That resolution contained the following 
proviso: * 

^*- That no greater amount shall be expended for such oper- 
ations than will be in the same proportion to the appropriations 
for the fiscal year eighteen hundred and ninety-two, as fifteen 
days' time bears to the whole of said fiscal year: Provided 
further J That the total expenditures for the whole of the fiscal 
year eighteen hundred and ninety- three, under the several 
appropriations hereby continued, shall not exceed in the 
aggregate the amounts finally appropriated therefor in the 
several bills now pending, except in cases where a change is 
made in the annual, monthly, or per diem compensation, or in 
the numbers of officers, clerks, or other persons authorized to 
be employed by the several appropriations hereby continued, 
in which cases the amounts authorized to be expended shall 
equal fifteen three hundred and sixty-fifths of the appropria- 
tions for the fiscal year eighteen hundred and ninety-two, and 
three hundred and fifty three hundred and sixty-fifths of the 
appropriations contained in the several bills now pending 
when the same shall have been finally passed, unless the salary 
or compensation of any office shall be increased or diminished 
without changing the grade or the duties thereof, in which 
case such salary or compensation shall relate to the entire 
fiscal year and run from the beginning thereof." 

By the joint resolutions of July 15, 1892, August 1, 1892, and 
August 4, 1892 (27 Stat., 398, 401), said appropriations were 
extended on the same terms to August 10, 1892. 

In the sundry civil appropriation act for the fiscal year 1893,. 
approved August 5, 1892 (27 Stat., 349), to the appropriation 
for *' repairs and preservation of public buildings," there was 
appended the following proviso : 

" That of the sum hereby appropnated, not exceeding ten 
thousand dollars may be used in the discretion of the Secre- 
tary of the Treasury in the employment of superintendents 
and others at a rate of compensation not exceeding, for any 
one person, six dollars per day; nor shall there hereafter be 
paid more than six dollars per day to any person employed 
outside of the District of Columbia, in any capacity whatever, 
wliose compensation is paid Irom appropriations for public 
buildings in course of construction, but the Serrotary of the 
Treasury may, in his discretion, authorize payment in Vities of 
eighty thousand or more inhabitants of a sum not exceeding 
eight dollars per day for such purposes." 
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On September 6,1892, the Secretary of the Treasury changed 
the compensation of Mr. Grygla from $8 a day to $6 a day, 
beginning with the 5th day of August, the day upon which th* 
said appropriation act was approved. 

The question for determination is, whether tbe disbursing 
officer should be allowed credit for the payment of $8 a day to 
Mr. Grygla from July 1 to August 5, 1892, or whether such 
credit should be restricted to $(i per day during that time. 

The clause of the appropriation act for 1893 governing this 
case reads : " That of the sum hereby appropriated^ not exceed- 
ing ten thousand dollars may be used • * • in the employ- 
ment of superintendents and others at a rate of compensation 
not exceeding, for any one person, six dollars per day." 

The appropriation act did not take effect until August 5, 
1892, and all sums paid out for the period from July 1 to 
Angust 5, 1892, when said appropriation act took effect, were 
paid out under the provisions of the joint resolution above 
referred to. Therefore, strictly speaking, the amount paid to 
Mr. Grygla fromTTuly 1 to August 6, 1892, was not paid from 
any sum appropriated by the appropriation act of August 5, 
1892, to which sum the limitation of $G per day was to be 
applied. 

The Joint resolution above referred to provided for the con- 
tinuation of appropriations until the appropriation act should 
be passed, and provided that the amounts appropriated in the 
appropriation acts for the fiscal year 1893 should not be 
•exceeded by the extension under the joint resolutions, except in 
cases where changes were made in the compensation or in the 
number of " officers, clerks, and other x>ersons authorized to 
be employed by the several appropriations hereby continued,'^ 
and limited such cases to the proportion which the time of the 
extension should bear to the whole year. The limitation upon 
this excess is confined to the salary or compensation of any 
"office" which shall be increased or diminished, "in which 
case such salary or compensation shall relate to the entire 
fiscal year and run from the beginning thereof." In my 
opinion, that the words "officers, clerks, and other persons," 
found in the first proviso, were not repeated in the excei)tion, 
and in lieu thereof the word "offices" substituted, would indi- 
cate an intention upon the part of Congress to limit the latter 
clause to the salaries or compensation of such employees of 
the Government as were specifically appropriated or otherwise 
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specifically provided for by Congress. As Mr. Grygla did not 
come within this class of cases, it follows that the vouchers- 
presented in Mr. Hobbs's account for the payment of Mr.. 
Grygla's salary at $8 per day, from July 1 to August 4, 1892t 
must be allowed. 

B. B. BoWLERy 

Comptroller. 

IN RE ACCOUNT OP JAMES G. JEPFERT, UNITBI> 

STATES DEPUTY SUBVEYOB, 

[Decided Jnly 19, 1893.] 

J., a United States depnty snr^'^eyor, in an acconnt presented in 1891^ 
claimed $1,429.97 as the amonnt due under his contract. The Com- 
miseioner of the General Land Office dedacted $534.33, on the ground 
that the rates named in the contract had not been approved by the 
Secretary of the Interior as required by the act of March 3, 1891 (26* 
Stat., 971), and the account was so settled by Mr. Matthews, thenr 
First Comptroller. J. appealed to Mr. Noble, then Secretary of the- 
Interior, who took no action on. the claim. Mt. Smith, the present 
Secretary of the Interior, has examined the claim and ordered' the 
Commissioner to state an account in J.'s favor for the $534.33, which 
has been done, and the account is now in this office for settlement. 

Held : That the approval of the Secretary is such a new material fact aa 
will authorize the present Comptroller to reopen the account settled 
by his predecessor and allow the additional amonnt now approved by 
the Secretary of the Interior. 

On May 6, 1891, a contract was made with James O. Jeifery, 
United States depufcy surveyor, by the United States surveyor- 
general for the State of Washington, which contract was 
approved June 8, 1891, by T. H. Carter, Commissioner of the 
General Land Office. Said contract provided that there 
should be paid to said Jeffery, 

** where the lines of survey shall pass over lands that are 
heavily timbered, mountainous, or covered with dense under- 
growth, at rates not exceeding $25 for standard and meander 
lines, $23 for township lines, and $20 for section lines per mile, 
for every mile actually run and marked in the field," etc. 

Said Jeffery did the work under the contract, and rendered 
his account, amounting to $1,429.97. The Commissioner of 
the General Land Office adjusted said account on ^August 10, 
1892, and deducted from the amount claimed the sum of 
$534.33, said difference being, it appeiirs, the difference between 
the highest rates allowed by law, except where the approval 
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of the Secretary of the Interior had been obtained, and the 
rate which the Secretary of the Interior is permitted to allow. 
The rates in the contract were fixed at the rates in the claune 
of the appropriation act of March 3, 1891 (26 Stat., 971), which 
reads as follows : 

" That in the States of Washington and Oregon there may 
be allowed, with the approval of the Secretary of the Interior, 
for the survey of lands heavily timbered, mountainous, or 
covered with dense undergrowth, rates not exceeding $25 per 
lineal mile for standard and meander lines, $23 for township, 
and $20 for section lines; and said rates, in contracts here- 
after made, shall apply to the unexpended balantes assigned to 
said States of the appropriation for the current fiscal year." 

The reason for the deduction was, that the Secretary of the 
Interior had not approved the rates provided for in the con- 
tract as required by the above stated clause. 

Said account was transmitted to the First Comptroller for 
his decision thereon, and on August 18, 1892, was finally 
adjusted in his office, and the balance as found by the Gom- 
misssioner of the General Land Office was allowed and paid. 
Jeftery was dissatisfied with the ami unt paid him and with 
the disallowance of $534.33, and ax)pealed to Mr. Noble, the 
then Secretary of the Interior. The papers in the case were 
withdrawn from the files of the Register of the Treasury, at the 
request of the Commissioner of the General Land Office, and 
sent to him and by him sent to Secretary Noble, who it appears 
never took any action thereon. 

Secretary Smith, the successor of Secretary Noble, on May 
31 took the appeal of Jeffery, investigated it, and, on the 
ground that it had never been before presented to the Secre- 
tary of the Interior for approval or disapproval and that the 
work had been done under the contract which was in fact 
made after the appropriation act of March 3, 1891, approved 
the rates specified in said contract and instructed the Com- 
missioner of the General Land Office to allow the same and to 
render a supplemental account in favor of Jeffery for the 
$534.33 disallowed in the previous a<5count. The Commissioner 
of the General Land Office, who is the successor of the Com- 
missioner who acted on the first account in August, 1892, there- 
ux>on made out a supplemental account in favor of Jeffery for 
the said $534.33 and transmitted the same to the First Comp- 
troller for his decision thereon* 



40 DECIhlONS OF THE FIRST COMPTROLLER. 

The qaeBtion is, Can this sapplemeutal aecount be now' 
allowed by the present First Comptroller, who is the saceessor 
of the Comptroller in office when the original accoant was 
allowed and passed ? 

If the Secretary of the Interior at the time the contract 
was made had approved the same, the contract rates would 
have been according to law, aud therefore woald have been 
allowed. In my opinion the approval of the contract, with 
the allowance of the rates therein provided, might have been % 
made as well after the contract was executed as before. AU 
the law required was that before payment should be made the 
rates therein provided for should have the approval of the 
Secretary of the Interior. If, therefore, there had been no 
change of administration in the Interior Department or the 
Comptroller's office there could be no question but that the 
account should be allowed. Does the fact that changes have 
taken place in these offices in any way change the matter! I 
think not. It is well established law that one administration 
will not review the action of its predecessor, and that the 
head of a Department Is precluded from reopening matters 
that have been officially passed ui>on by his predecessor, and 
that this applies to the airtion of the Comptroller as well as to 
the heads of Departments. 

It does not appear that Secretary Noble ever passed on 
this question. Jeffery appealed to him, which he had a right 
to do. (See Magicire v. Tyler ^ 1 Black, 195 ; same case, 8 Wall,, 
eSO, 672; Snyder v. Sickle^j 98 U. S., 203.) 

Secretary Noble did not pass on the matter, and Secretary 
Smith, finding it undetermined, acted upon it, approved the 
contract rates, and allowed the amount. 

In the case of Day v. United States (21 C. CIs. B., 262), it was 
held that the doctrine of re^ju^tVafa as applicable to decisions 
of the Executive Department did not apply to a case where 
the party had not been heard before the Department, nor an 
investigation made or decision announced, except by the mere 
answer of an inquiry, and where no decisions in similar cases 
establishing a policy had been rendered. 

In that case the Post-Office Department replied to an inquiry, 
<<that the Postmaster-General declines to allow one month's 
extra pay on the order of discontinuance. • • • In no 
instance has this been allowed in the order of discontinuance 
in the seceded States." It was argued that that indicated the 
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adoption of a x>olicy on the part of the Department, bnt it not 
appearing that any decision had been made establishing snch 
XK>]icy or that the Postmaster-General bad passed apon that 
particular case, the Goort of Glaims held that the matter was 
not res judicata and could be inquired into by the successor of 
the Postmaster-General during whose administration that let- 
ter had been written. 

In the case of Rollins v. United States (23 O. Cls. E., 106), it 
was held that where a matter had been presented to one Sec- 
retary of the Treasury and had not been finally acted upon by 
him it might be inquired into by his successor. 

On these authorities it seems plain that Secretary Smith was 
authorized to take up the question as if it had arisen originally 
during his administration ; but if there could be any doubt upon 
that subject the fact that he had considered himself authorized 
to do so, and in fact had done so, and given his approval to the 
contract would not authorize the accounting officers to review 
his decision in that matter. 

" The accounting officers of the Treasury have not the bur- 
den or responsibility cast upon them of reviewing the judg- 
ments, correcting the supposed mistakes, or annulling the 
orders of the heads of Departments." ( United States v. Jones, 
18 How., 92, 96.) 

The only remaining question is, Gan the present Comptroller 
examine the supplemental account in favor of Mr. Jejffery, the 
original account which is thus sought to be reopened having 
been passed on during the administration of his predecessor f 

It is not disputed that accounts may thus be reopened where 
any new material testimony is afterwards discovered and pro- 
duced, or where any new fact is presented for the decision of 
the Gomptroller. 

In my judgment the approval of this contract by Secretary 
Smith is such a new fact, and therefore that the account may 
be reopened and the amount allowed. As there is no dispute 
about the amount of $534.33 allowed in the supplemental 
account by the Commissioner of the General Land Office, it will 
now be finally allowed and the account passed accordingly. 

B. B. BOWLEB, 

Comptroller. 
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m EB COMPENSATION TO CLERKS TO MEMBERS- 
AND DELEGATES, HOUSE OP REPRESENTATIVES. 

The Joint resolatlon of March 3, 1893, authorizing the allowance of clerk 
hire to Members and Delegates, House of Representatives, and the 
manner of payment thereunder, discussed. 

Treasury Department, 
First Comptroller's Office, 

July 20^ 1893. 

Sir: Yoars of the 18th instant requesting my decision upon 
several questions arising out of the joint resolution authoriz- 
ing members to certify monthly the amount paid by them tor 
clerk hire, and directing the same to be paid out of the con- 
tingent fund of the House (27 Stat., 757), has been received. 

Your first question is: 

"Do the provisions of this resolution authorize Members and 
Delegates to employ clerks at and during the extra or called 
session of Congress f" 

My answer thereto is, yes. The language of the resolution 
is: "That • » • each Member and Delegate • * » 
may on the first day of every month, during sessions of Con- 
gress certify to the clerk, etc." The language is general, ^ dur- 
ing sessions of Congress." The extra or called session is a 
legal session of Congress, duly authorized by the Constitution 
of the United States, and is as much a sessiou of Congress as- 
a regular session ; therefore, in my judgment the clerk hire 
authorized by the resolution applies to the extra or called ses- 
sion as well as to any other. 

Your second question is : 

" Where a Member or Delegate pays the clerk the agreed 
compensation and certifies the amount thereof in compliance 
with the terms of above resolution, is such Member or Delegate 
to be paid the amount of such expenditure!" 

My answer is, yes. The language of the resolution is : "That 
• • * each Member and Delegate * ♦ • may * • • 
certify to the clerk ♦ • * the amount which he has paid or 
agreed to pay for clerk hire, ♦ ♦ ♦ and the amount so 
certified shall be paid by the clerk * * • to the person 
or persons named in each of said certificates so filed." Thia 
clearly provides that a Member may himself pay for the clerk 
hire, and if he does so, he can only be reimbursed by a repay- 
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ment to him by the clerk, in which case the i>er80Q named in 
the certificate woald be the Member himself^ the party who 
had paid the money. 
Your third qnestion is: 

^< Where two or more Members certify that they have each 
employed the same clerk and each agreed to pay him a fixed 
amonnt, the total thereof being either less or greater than 
$100 per month, can such person be legally paid as clerk for 
each of said Members and the amount each certifies he has 
agreed to pay himF 

My answer again is, yes. There is nothing in the resolution 
which indicates whom the Members shall employ, and if they 
certify that they have agreed to pay a certain person a desig- 
nated amount within the limit of $100 allowed each ^^for clerk 
hire necessarily employed by" such Member, " in the discharge 
of his official and representative duties," the resolution has* 
been com*plied with. 

Your fourth question is : 

"Can payment be made from the contingent fund of the 
House to the Members and Delegates of the amounts they shall 
have paid for clerical services or to the clerks employed by such 
Member or Delegate, of the agreed compensation, unless such 
payments be first sanctioned by the Committee on Accounts of 
the House under the requirements of the act of October 2, 
1888!" (Sup. E. S., p. 627, par. 8.) 

My answer again is, yea. The clause in the sundry civil 
appropriation act of October 2, 1888 (Sup. R. S., p. 627, par. 8)^ 
in my judgment does not apply to the payments authorized by 
this resolution. The resolution specifically provides that *^ the 
amount so certified shall be paid by the clerk out of the con- 
tingent fund of the House on the fourth day of each month." 
That is a special and direct order to the clerk to pay on the 
fourth day of each month. No exception or qualification is 
imposed upon that language. If the Committee on Accounts 
should not meet before the fourth, or, having met, should not 
pass on these items, the clerk could not pay them on the fourth 
day of the month, as he is required by the resolution to do, if 
the sanction of the committee were required. In my judgment 
this language of the joint resolution must be taken to have 
impliedly repealed the clause of the act of October 2, 1888^ 
above referred to, so far as the payments required by this res- 
olution are concerned. 
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YoQr flfth question is: 

<< Are the clerks provided for ander above resolution required 
to take the oath prescribed by section 1756, Bevised Statutes Y" 

My answer to that is, ito. Sections 1756 and 1757 apply to 
^^ every person elected or appointed to any office of honor or 
profit, either in the civil, niUitary, or naval service.^ In my 
judgment the clerks who receive the payments under this joint 
resolution are not in any sense either elected or appointed to 
any office. The resolution merely provides for the payment of 
such necessary clerical expenses as a Member requires in order 
to discharge his official and representative duties, and might 
be paid in small sums to many different people, if the Mem- 
ber finds that method most convenient and satisfactory. 

I desire to call your attention to the &ct that the only por- 
tion of the appropriation for contingent expenses of the House 
available for these payments is ^^ for miscellaneous items and 
exi)enses of special and select committees, twenty thousand 
dollars.^ If the Members should avail themselves of their 
right to clerk hire to anything like the maximum permitted, 
this entire sum would be more than exhausted during the first 
month of the session. Of course you will have no right to 
make payments except to the extent of this appropriation, and 
will have to t>e guided accordingly. 

The forms which you inclose are satisfactory. I suggest^ 

however, that in the certificate required, where a Member has 

already paid for clerk hire, that the pai*ty to whom he has 

paid the money need not be named, and in addition I suggest 

a few verbal changes which I have made on the form you have 

sent me, which you may adopt or not as you choose. The form 

prepared by you covers all that is required by the resolution* 

Bespectfully, yours, 

B. B. Bo wiJBB, 

Comptroller. 
Hon. James Kerb, 

Clerl^ Homte of Bepr€$entative$. 
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COMPENSATIOK OF SESSION EMPLOYEES, HOUSE 
OF EEPEESENTATIVBS, DURING THE SPECIAL 
SESSION. 

By the act of March 3, 1898 (27 Stat., 675), provhiion was made for the 
payment of certain employees of the House of Representatives ''dur- 
ing the session." 

Held : That the session meant is the regular session beginning on the first 
Monday in December, and not the extraordinary session to be held in 
August, 19^S. The appropriation in the act of March 3, 1893, is, there- 
fore, not available for use during the extraordinary session. 

Teeasuby Department, 
First Comptroller's Office, 

July 20 J 1893. 

Sir: Yours of the 17th asking whether certain employees 
of the House, provided for in the legislative, executive and 
judicial appropriation act, approved March 3, 1893, can be 
placed upon the rolls at the called session without further 
legislation, has been received. 

The employees mentioned in the office of the Clerk are 1 
assistant index clerk and 36 clerks to committees. 

In the office of Doorkeeper there are 3 folders, 33 pages, 2 
messengers, and 10 laborers. 

In the office of the Postmaster there are 3 messengers. 

All these employees have attached as a qualification to their 
payment these words, "during the session," except in the ca«e 
of the assistant index clerk, in the office of the Clerk, which 
has the following qualification : " During the session and three 
months after the close, 301 days." 

The language " during the session " must be taken to refer 
to the regular session provided for by law, which would bepfin 
on the first Monday in December, to wit, December 4, 1893, 
That was the only session which at the time the act was passed 
could have been within the contemplation of Congress, for it 
was the only session that was necessarily required, and the 
words, therefore, '' the session," must refer to the session Con- 
gress knew would be held. But in the same act there is found 
the following clause: "That wherever the words * during the 
session' occur in the foregoing paragraphs, they shall be con- 
sidered to mean 209 days." Two hundred and nine days is the 
exact number of days from December 4, the day of the begin- 
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ningof the regular session, to Jane 30, the end of the fiscal year 
1894, both days inclusive, and the appropriation made for the pay- 
ment of these employees is calculated exactly on the. basis of 
209 days, except in the case of the index clerk, calculated on 
the basis of 301 days, 92 days in addition to the 209 days pro- 
vided for the other employees. Said 92 days being exactly the 
number of days in the three months after the close of the 
fiscal year 1894. 

The conclusion is irresistible that the appropriation to pay 
these employees of the House was meant to be confined to the 
regular session beginning in December, and was not to apply 
to the special or called session, which was not within the con- 
templation of Congress when the appropriation act was passed. 

In answer therefore to your several questions, I have to say, 
that these employees can not be paid out of said appropriation; 
that therefore they can not be placed upon the rolls, because 
there is no appropriation made for their payment, or other 
provisions of law requiring or authorizing their employment, 
. Bespectfully, yours, B. B. Bowlbe, 

Comptroller. 

Hon. James Kerb, 
* ClerJe^ Souse of Representatives. 



IS BE OOMM CITATION ALLOWED TO MEMBEB8 OP 
CONGBESS FOB STATIONEBY DUBING THB 
BXTBAOBDINABY SESSION. 

The appropriation for stationery found in the act of March 3, 1893, is avail- 
able during the extraordinary session of Congress. 

Treasury Department, 
First Comptroller's Office, 

July 20^ 1893. 
Sir: In yours of July 17 you ask: ** Will you kindly advise 
me whether the commutation appropriated for in the legisla- 
tive, executive and judicial appropriation act, approved March 
8, 1893,is payableduringtheextrasessionof Oongress/'referring 
to the commutation allowed members of Oongress for station- 
ery. 
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In tbe deficiency appropriation act, approved February 12, 
1868 (15 Stat, 35), there was incorporated the following clause: 

" For stationery, fifteen thousand dollars: Providedy That 
irom and after the third day of March, eighteen hundred and 
sixty-eight, no Senator or Representative shall receive any 
newspapers except the Congressional Globe, or stationery, or 
commutation therefor, exceeding one hundred and twenty-five 
dollars for any one session of Congress." 

That clause was impliedly repealed by incorporation into the 
Eevised Statutes of section 43, which includes a portion of the 
•clause, and section 5596. 

In the act of January 20, 1874 (18 Stat., 4), which repealed 
a x>ortion of the act of March 3, 1873, relating to the compen- 
sation and allowance to members of Congress, there is con- 
tained the following clause: *^And the salaries, compensation, 
and allowance of all such persons, except as aforesaid, shall be 
as fixed by the laws in force at the time of the passage of said 
act," to wit, the act of March 3, 1873. The clause in regard 
to the commutation of stationery, contained in the appropria- 
tion act of February 12, 1868, was then in force, and by virtue 
of section 5601 of the Bevised Statutes must be deemed to 
have been reenacted by the act of January 20, 1874. 

The clause in the a<3t of February 12, 1868, reads: <<No 

• • • Representative shall receive • • • stationery, 
or commutation therefor, exceeding one hundred and twenty- 
five dollars for any one session of Congress." This does not 
necessarily authorize him to receive stationery of the value of 
$125 for every session of Congress. The clause is in the nature 
of a prohibition, not in the nature of an allowance. 

The appropriation for stationery for the fiscal year 1894 is 
$51,000, which includes $6,000 for committees and officers of 
the House, leaving $45,000 for the use of the members, which 
sum is exactly $125 for each Member and Delegate* 

In my opinion the commutation of $125 may be allowed dur- 
ing the extra session of Congress, and as there is no time fixed 
when the commutation should be made, and no division of the 
amount can be made, it is within the power of a Member of 
Congress to avail himself of this right when he sees fit. 
Whether or not a Member would be entitled to additional sta- 
tionery or commutation therefor during the regular session can 
only be decided when that time arrives, and would depend upon 
whether Congress made. an appropriation therefor, and also 
apon such rules as the House of Representatives might adopt. 
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The rules of the last House provided for stationery or com- 
mutation therefor to each Member $125 annually. Such a rule 
of course would exclude any further stationery or commutation 
during the fiscal year 1894 to any Member of Congress who had 
received already the full amount at the extra session. 

Respectfully, yours, 

H. B. Bowler, 

Comptroller* 
Hon. James Kerr, 

ClerlCy Sotise of Representatives. 



MILEAGE OF MEMBERS AND DELEGATES, HOUSE 

OF REPRESENTATIVES. 

No mileage can be paid to Members and Delegates of the Honse of Repre^ 
seutatives for attendance at the extraordinary session of Congress. 

Treasury Department, 
First Comptroller's Office, 

July 22 y 1893. 
Sir: Replying to yonr letter of the 2l8t instant, in which 
you ask my opinion whether the law will allow the payment of 
mileage to members of the House of Representatives as soon as 
Congress shall meet in extra session in August next, I have ta 
answer your question in the negative, for the reason that sec- 
tion 17 of the act of July 28, 1866 (14 Stat., 323), whicli is the 
law now in force respecting the compensation of Members of 
Congress, provides as follows: 

"Sec. 17. And he it further enacted^ That the compensation 
of each Senator, Representative, and Delegate in Congress 
shall be five thousand dollars per annum, to be computed from 
the first day of the present Congress, and in addition thereto 
at the rate of twenty cents per mile, to be estimated by the 
nearest route usually traveled in going to and returning from 
each regular session,'^ 

As the law provides for mileage only "in going to and 
returning from each regular session," it is clear that no mile- 
age will be due and payable before the commencement of the 
next regular session of Congress, which will convene on the 
first Monday in December next. ^ 

Respectfully, yours, J. R. Garrison, 

Acting Comptroller. 
Hon. S. S. Yoder, 

Sergeant-at-ArmSy House of Representatives. 
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IS EE ALLOWANCES TO SPECIAL EXAMINEES OP 

THE PENSION OFFICE, 

CoDsideration of the provision in the act of March 3, 1893 (27 Stat., 705), 
relating to th^ compensation and expenses for sabsistence and trans- 
portation of special examiners of the Pension Office while traveling 
on duty outside of the District of Columbia. 

Treasury Department, 
First Comptroller's Office^ 

August 16^ 1893. 

Sir: The letter of the Commissioner of Pensions of July 27 
to you, relating to the compensation and expenses for subsist- 
ence and transportation of special examiners while traveling 
ou duty outside the District of Columbia, as provided for in 
the legislative appropriation act for the fiscal year 1894 (27 
Stat., 705), and asking my opinion on certain questions therein 
stated, has been received by your reference of July 28. 

The first question is: 

"Whether, under the act above quoted, special examiners in 
the District of Columbia are entitled to actual and necessary 
expenses for transportation and assistance f" 

In answer thereto I would say, that the actual and neces- 
sary expenses for transportation and assistance of special 
examiners in the District of Columbia may be allowed. 

The words "outside the District of Columbia," in the act, 
relate to the words "per diem in lieu of expense for subsist- 
ence" only, and not to the words "for actual and necessary 
expenses for transportation and assistance." 

The second question is : 

"Whether the chief and assistant chief of the special exam- 
ination division, when assigned to special duty outside the 
District of Columbia, are entitled to actual and necessary 
expenses for transportation and assistance?" 

My answer thereto is, that the actual and necessary expenses 
for transportation and assistance of the chief and assistant 
chief of the special examination division may be allowed. 

The third question is : 

"Whether the chief and assistant chief of the special exam- 
ination division, when assigned to special duty outside the Dis- 
trict of Columbia, are entitled to actual and necessary expenses 
for transportation and assistance, and also for actual and 
necessary expenses for subsistence!" 

9224 4 
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In answer thereto, I would say that the chief and assistant 
chief of the special examination division, when outside the 
District of Oolumbia, can not be allowed actual and necessary 
expenses for subsistence, the act especially providing that the 
additional salaries given them therein shall be ^4n lieu of per 
diem and all expenses for subsistence." 

The fourth question is : 

^< Whether the chief and the assistant chief of the special 
examination division, when assigned to special duty outside 
the District of Columbia, are entitled, in addition to their 
annual compensation of $2,000 and $1,800, respectively, toper 
diem in lieu of expenses of subsistence, not exceeding three 
dollars per dayt" 

In answer thereto I would say, that expenses for subsistence 
can not be allowed the said chief and assistant chief of the 
special examination division for the reasons stated in answer 
to your third question. 

The letter was mislaid, which accounts for the delay in 

answering it. 

EespectfuUy, yours, R. B. Bowler, 

Comptroller. 
The Secretary of the Interior. 



IN RE CLERK'S FEES FOR MAKING PINAL RECORDS. 
Fees allowable to clerks of United States courts for making final recordi. 

Treasury Department, 
First Comptroller's Office, 

August 19, 1893. 
Sir : For your information in regard to the fees to be allowed 
for final records, and in order that there may be uniformity in 
the allowances made by the various clerks in your division, 
the following rules are given: 

- " The record proper begins with the indictment or informa- 
tion and ends with the sentence and commitment." ( United 
States V. King, 147 U. S., 685.) 

What may be included therein will vary according to the 
rules of the various courts. If the record "be designed only 
for the purpose of preserving a record of the conviction in 
perpetuam rei memoriamy^ as a general rule, nothing will be 
allowed other than that required " to set forth the process and 



lawyers' title insurance CO. 51 

retnrn thereto, the pleadings, joarnal entries, verdict, and 
judgment." {United States v. Taylor^ 147 U. S., 700.) 

If the record "is designed for use in the review by the 
appellate court of the rulings of the court below, upon the 
introduction of testimony, or of the validity of the charge to 
the jury, it must contain in a bill of exceptions so much of the 
testimony or charge as is necessifry to a clear understanding 
of the questions involved," and in such cases the fees for such 
gervice will be allowed. ( United States v. Taylor j 147 U. 8., 699.) 

As a general rule none of the proceedings before a commis- 
sioner form a part of the record, and therefore will not be 
allowed, unless required to be incorporated therein by a rule 
of court, im which case they must be allowed under the deci- 
sions of United States v. Van Duzee (140 U. S., 176) ; United 
States V. King (147 U. S., 685) ; and United States v. Taylor 
<147 U. 8., 700). 

Respectfully, yours, E. B. Bowler, 

Comptroller. 
To Mr. R. R. West, 

Acting Chiefs Judiciary Division. 



m RE CLAIM OF LAWYERS' TITLE INSURANCE 

COMPANY OF NEW YORK. 

[Decided August 19, 1893.] 

Claimant presents a bill for services in connection with the examination 
of title to property sought to be condemned for a public building. 

Held: That as the clause in the act of March 2, 1888 (25 Stat., 941), requires 
all ''legal services" in such cases to be rendered by the United States 
district attorneys, the claimant can be allowed only for such services 
as are not "legal services,'' on the presentation of an itemized bill. 
Abstracts of title and the work accessary to obtain such abstracts, such 
as searches of the records and the ascertainment of facts not contained 
in official records are not "legal services'' within the meaning of the 
act of March 2, 1889. 

The bill of the Lawyers^ Title Insurance Company of New 
York for $7,549.04^ for their services in connection with the 
examination of title to the property sought to be condemned 
for the new custom-house building in New York, was disal- 
lowed by the Comptroller on July 22, 1893, on the ground that 
payment of such a claim was prohibited by the following clause 
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in the sundry civil appropriation act for the fiscal year 1890^ 
approved March 2, 1889 (25 Stat., 941) : 

" That hereafter all legal services connected with the procure- 
ment of titles to site for public buildings, other than for life- 
saving stations and pier-head lights, shall be rendered by 
Unit^ States district attorneys: Provided further j That 
hereafter, in the procurement of sites for such public buildings, 
it shall be the duty of the Attorney-General to require of the 
grantors in each case to furnish, free of all expenses to the 
Government, all requisite abstracts, official certiiications, and 
evidences of title that the Attorney-General may deem neces- 
sary." 

At the request of said company to be heard upon the mat- 
ter affidavits were filed and an argument made before the 
Comptroller by counsel of said company, and as a result thereof 
the Comptroller has determined to review his former decision 
in the matter. 

It was claimed by counsel for the company that legal services 
within the contemplation of said act must mean the services 
which a lawyer renders as such; and he relied upon the defi- 
nition of a ^^ lawyer" as found in the internal-revenue act of 
July 13, 1866 (14 Stat., 121), which definition has been adopted 
in the dictionaries of Black, Anderson, and others, and is as 
follows: 

"Every person who for fee or reward shall prosecute or 
defend causes in court of record or other judicial tribunal of 
the United States or of any of the States, or whose business it 
is to give legal advice in relation to any cause or matter what- 
ever, shall be deemed to be a lawyer." 

That definition was adopted by Congress for the purpose of 
ascertaining those who would be liable to income tax as law- 
yers and not to define the services which a lawyer may render, 
and therefore can not be held to embrace necessarily all the 
services which a lawyer may perform as such. 

Counsel further relied upon the opinion of Mr. Hill, Assist- 
ant Attorney-General, approved by Hon. B. H. Bristow, Act- 
ing Attorney-General (13 Opin. A.G., 680), wherein it was held 
that the examination of a title to property proposed to be pur- 
chased for a Government building by the War Department^ 
did not come within the prohibition of the act in 16 Stat.^ 
164, now Kevised Statutes, section 365, which reads: 

"No compensation shall hereafter be allowed to any person, 
besides the respective district attorneys and assistant district 
attorneys for services as an attorney or counselor to the United 
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States, or to any branch or department of the Government 
thereof, except in cases specially authorized by law, and then 
only on the certificate of the Attorney-General that such serv- 
ices were actually rendered, and that the same could not be 
performed by the Attorney-General, or Solicitor-General, or 
the officers of the Department of Justice, or by the district 
attorneys.^' 

However this may be as to section 365, it is manifest that 
some of the services connected with the examination of a title 
to real estate for public buildings must be included within the 
words "legal services" of the act of March 2,1889, which pro- 
vision relates exclusively to the acquisition of title to sites for 
public buildings. 

The question for decision, therefore, is, what character ot 
services were contemplated by Congress as being included 
within the words "legal services," as used in said act. 

The question is not free from difficulty. In some parts of 
the country it is customary for all the work in the examination 
of a title, including the searching of the records and the ascer- 
tainment of other necessary facts, to be done by lawyers; 
while in other parts full abstracts of deeds, and other facts 
found in the records, p,nd statements of other necessary infor- 
mation, are furnished by abstracters or conveyancers who are 
not generally lawyers, leaving to the lawyer the sole duty of 
giving an opinion as to the validity of the title upon the facts 
thus furnished to him.' It is manifest that all services which 
may be rendered by a lawyer are not necessarily legal services 
because he renders them, although he may charge a client a 
fee for the work done — the client might have employed a lay- 
man to do the same work; but it is also clear that a title to 
real estate can not be properly examined without the render- 
ing of "legal services." An experienced and learned convey- 
ancer, who had never been admitted to the bar, might give an 
opinion ux)on the validity of a title to real estate which would 
be more valuable than that of an eminent and able lawyer who 
had devoted his time to other branches of the law, as for in- 
8t9>nce criminal or insurance law. Yet the rendering of such 
an opinion would be none the less "legal services" because it 
had been as well or better rendered in that instance by some 
one who was not a lawyer. The character of the services and 
not the persons who render them determines whether they are 
''^ legal services" within the meaning of the act ornot. The 
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difficulty in the present case is to separate the service rendered 
by the Lawyers' Title Insurance Company into those which are 
"legal services" and those which are not. 

It is clear that in the cases where the site of a public build- 
ing is purchased, and not obtained by condemnation, the 
entire services rendered in ascertaining the validity of the title 
to the land in question must either be paid for by the grantors 
under that clause which requires them to furnish " all requisite 
abstracts, official certifications, and evidences of title," or be 
performed by the United States district attorneys. Every serv- 
ice, therefore, which is not included in the words "all requisite 
abstracts, official certifications, and evidences of title" must 
come within the words " legal services." 

It seems reasonable, therefore, to construe the words ^^ legal 
services" in a case where condemnation proceedings were had 
in the same sense as they would be construed in a case where 
the title was obtained by purchase. 

Let lis apply this rule to the bill of the Lawyers' Title 
Insurance Company. 

In his affidavit of August 10, 1893, Mr. George Waddington 
says: 

"I had charge and supervision on behalf of the Law- 
yers' Title Insurance Company of !New York of the work and 
labor done in the above matter by that company in -the year 
1891. • • ♦ 

"No charges are made therein for preparation of abstracts 
of title, for opinions as to titles, or for opinions as to any 
other questions of law, and no charges for any services in 
court. • • • 

"By the words 'written instructions by Mr. Waddington to 
Mr. Boardman and for his use in court on the documentary 
proof contained in the latter portion of said bill or claim, is 
meant this : That I prepared a written statement of the facts 
and information obtained, carefully and systematically 
arranged and analyzed, so as to be readily and conveniently 
available to counsel for their use." 

In his affidavit of June 2, 1893, Mr. Waddington says that 
Mr. Proctor and Mr. Boswell, two of the employees of the 
Lawyers' Title Insurance Company, were placed upon the work 
of obtaining the information required by the letter of the dis- 
trict attorney of April 13, 1891, and that he himself— 

" Devoted a great deal of time in receiving and analyzing 
the results of the investigations by said Proctor and Boswell, 
and in reporting such results to the district attorney. • • • 

^< Upon two occasdons I took Mr. Boswell in the afternoon to 
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my residence in the country and worked with him until nearly 
midnight. In the period of time elapsing between Ist Sep- 
tember and the 21st December, I prepared for the use of the 
United States counsel in the trial of the then pending con- 
demnation proceedings, statements, in writing, as to each one 
of the seventeen lots described ana specified in the amended 
petition, and also as to the ^opeu space in front of Bowling 
Green property, originally used for courtyards.' 

<^ The preparation of these statements was very laborious, and 
although I do not mean to say or wish to imply that it took all 
my time between the 1st September and the 21st December, I 
do say that, to the best of my belief, fully a month's time was 
expended in the preparation of these statements. 

'* The said bill in all respects correctly sets out the volumin- 
ousness of said written statements and^he exhaustive analysis 
which each one contained of the title to the particular parcel 
to which such statement appertained .'^ • • • 

Mr. Albert Boardman, the special United States attorney in 
this condemnation proceeding, says in his letter of April 28, 
1893, to the Secretary of the Treasury: 

^<Mr. Waddington stands at the top of our profession as a 
conveyancer. • • • 

^^I decline to express an opinion as to the necessity for the 
employment of the Title Insurance Company beyond the state- 
ment of the obvious fact that it was necessary that the work 
should be done by some one before the condemnation petition 
could be prepared.'^ 

Mr. Boardman also writes to Mr. Waddington : 

^< We took the responsibility of deciding all legal questions 
and only held you responsible for the accuracy of the informa- 
tion furnished by you.'' 

The bill as rendered is in part for work done by the com- 
pany, which had been intrusted to the superintendence of Mr. 
Waddington, ^^one of the examining counsel of said company," 
among other things, for work he was required to do by the 
instructions given him by the district attorney on May 8, 1891, 
to ascertain who were the owners of each one of the parcels of 
land sought to be condemned, ^^ according to the definition of 
said term * owner' in section 3358 of the Code of Civil Pro- 
cedure, which is, * Every person having any estate, interest, or 
easement in the property to be taken, or any lien, charge or 
incumbrance thereon."^ And in regard to the written state- 
ments as to the titles of the seventeen lots covered by the con- 
demnation proceedings, the bill reads: 

"The said written statements together covering 70 pages of 
legal paper, each one of them analyzing minutely and exactly 
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the ownership of the particular parcel to which it appertained 
and distributing such ownership, whether it were legal or 
equitable, among the different persons to whom it belonged in 
the correct shares or proportions. Written instructions by 
Mr. Waddington to Mr. Boardman and for his use in court of 
the documentary proof of title required in respect to each one 
of the parcels in question whereof some of the owners might 
be infants." 

It is manifest from the quotations above made from the 
various a|&davits, and the bill presented, that a large part of 
the services rendered by the Lawyers' Title Insurance Com- 
pany, as performed by their special counsel, Mr. Waddington, 
was in the nature of le^al services within the contemplation of 
the act of March 2, 1889. 

The bUl is for services in a lump sum of $7,500, and $49.04 
expense. 

As rendered, covering, as it does, legal services which are 
prohibited by the act, it can not be allowed j and therefore 
the disallowance of July 22, 1893, must stand. 

It seems proper, however, to indicate in a general way what 
services rendered by said company would be allowed upon the 
presentation of an itemized bill. The following items seem 
proper for allowance: 

All work usually done by official searchers in the examination 
of the indices of the register's and other record offices; the 
ascertainment of the facts required by the letter of April 13, 
1891, and which are stated in the bill under the heads of "A,^ 
"B," and "0," in so far as they could be done by others than 
lawyers, and without the superintendence of Mr. Waddington 
as counsel 5 also any services rendered in the examination of 
such facts as might properly be done in such a case by others 
than lawyers, together with a report, in writing, of the facts 
thus ascertained, including the services rendered in connection 
with the ascertainment of the names of the parties entitled to 
parcel 4 under the will of Augustus Hemenway; also any 
services rendered in the examination of the flies and records 
in the offices of the register, county clerk, and surrogate of 
the city and county of New York, and in the offices of the 
surrogates of the counties of Kings, Queens, Westminster, 
and Rockland, to ascertain the owners of the various parcels 
of land in question, as defined in Section 3358 of the Code of 
Civil Procedure, except such services as were rendered by Mr. 
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WaddingtoD, as counsel, in the direction and sapervision of 
said work. 

The following items can not be allowed : 

All services rendered by Mr. Waddington, as counsel, in the 
superintendence of said searches and examinations, and which 
would usually require the opinion, knowledge, and direction of 
a lawyer; and all services rendered by him from September 1 
to December 21, in preparing the evidence obtained by these 
examinations for Mr. Boardman to facilitate him in the trial of 
the case. 

These latter services are clearly such legal services as every 
lawyer must render in order to try in court a cause in which he 
is retained. 

The Comptroller understands that the Lawyers' Title Insur- 
ance Company has a regular tariff of charges for a large part 
of the services which, by the above, will be allowed when 
itemized; and for the other services the charges, when made 
by said company, will be submitted to the Secretary of the 
Treasury for his approval as to the amounts. 

No exceptions is taken to the amount of the bill, as rendered, 
for the services which were performed by said company in con- 
nection with this matter, and they seem, on the whole, to have 
been reasonable and proper. 

The objection to the bill lies in the fact that it includes 
"legal services'' which, by the act of March 2, 1889, are 
required to be performed by district attorneys, and for which, 
therefore, no pajrment can be made to any one else. 

B. B. BOWLEB, 

Comptroller. 



PAYMENT OP SESSION EMPLOYEES OP THE SENATE 
AND HOUSE OF EEPEESENTATIVES DUEING THE 
EXTEAOEDINAEY SESSION. 

Oonsideration of the joint resolution of Angnst 17, 1893, authorizing the 
payment of the session employees during the extraordinary session out 
of the appropriations for the fiscal year 1894. 

Treasury Department, 
PiRST Comptroller's Office, 

September i, 1893, 
SjR: Yours ef Angast 29, relating to the pay of session 
employees, lias my attention. 



z' 
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Your first question, which is as follows: 

** 1 . Does the resolution,* quoted above, authorize the employ- 
ment of all the session employees named above and the pay- 
ment of their salaries out of the appropriations for the fiscal 
year 1894," I would answer in the affirmative. All session 
employees are authorized to be paid for the present extraordi- 
nary session out of the appropriations for the fiscal year 1894. 

Your second question is as follows : 

<< 2. In the office of the Postmaster, provision is made by the 
act of March 3, 1893, for ^ three messengers during the session 
at eight hundred dollars each;' the same act provides, Hhat 
whenever the \« ords ^ during the session ' occur in that act>, 
< they shall be construed to mean two hundred and nine days.' 
At what rate per diem or per mouth are these three messen- 
gers to be paidt" 

In answer thereto I would say, that the per diem of each of 

the three messengers is the amount which 209 is contained times 

in $800, and that they should be paid such an amount as per 

diem for each and every day they are employed during the 

present session, not exceeding, of course, a total of $800. 

EespectfuUy, yours, 

B. B. Bowler, 

Comptroller. 
Hon. Ja^ies Kerr, 

Clerk, House of Representatives, 

•"That the appropriations made in the legislative, executive, and judi- 
cial appropriation act for the fiscal year 1894, approved March 3, 1893, for 
compensation of session employees of the Senate and Hoase of Representa- 
tives, be, and the same are hereby, made available from and inclndinc^the 
5th day of August, 1893, until the close of the first session of the Fifty- 
third Congress; and persons employed under said appropriations shall be 
paid from the date ottheir actual employment, without regard to the date 
of their respective oaths of office, and at the rates per diem or per month 
as provided in said act." (Joint Resolution of August 17, 1893.) 
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IS BE ACCOUNTS OF YAS ANTWERP AND BATES^ 

U. S. DEPUTY SUKVEYOES. 

[Decided September 2, 1893.] 

y. A. and B., United States depaty surveyors in South Dakota, were 
allowed by the General Land Office for the survey of the *^ west linear 
boundary of the Pine Bidge Indian Reservation, as defined in 25 U. S. 
Stat., 888 (see. 1), the same being on the meridian of 103"^ west from 
Greenwich/' $20 per mile, as provided in the contract. The survey of 
this line was not a survey of an Indian reservation but merely an 
incident to the survey of the public lands under the contract. 

Held: That as the rates per mile for surveys are fixed in the appropriation 
acts, and as the ''lines of reservation'' snrveyed coincide with stand- 
ard or meridian lines, $9 per mile can be allowed in this case and na 
more. 

In General Land Office Report M^o. 67422, in favor of Van 
Antwerp and Bates, United States depaty surveyors in South 
Dakota, for surveying public lands in 1892, there was allowed 
by the Commissioner of the General Laud Office $838.56 for 
the survey of some 42 miles of the ^^ west linear boundary of 
the Pine Bidge Indian Beservation, as defined in 25 U. S» 
Stat., 888 (sec. 1), the same being on the meridian of 103^ 
west from Greenwich," at $20 per mUe, as provided in the 
contract. 

The survey of this portion of the Indian reservation waa 
rendered necessary in order to close thereon the public sur- 
veys in several townships situated in Fall Biver and Custer 
counties, as provided for in said contract, and therefore was 
not a survey of the ludian reservation, but was a mere inci- 
dent to the survey of public lands. The expense, therefore^ 
could not be charged to the appropriation for surveying Indian 
reservations, and was properly chargeable to the appropri- 
ation for surveying public lands. 

It is claimed by the General Land Office that because the 
appropriation for surveying public lands contains the words: 
''and other surveys shall be confined to lands adapted toagri* 
culture and lines of reservation,^ and because there is no limit 
placed upon the amounts allowed for surveying Indian reser- 
vations, when chargeable to the appropriation for that object^ 
the rate of $20 per mile can be paid in this case out of the 
appropriation for the survey of public lands. The Comi)troller 
can not agree with that opinion of the General Land Office. 
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Limitations upon the rates to be allowed are made by the act 
making the appropriation. Section 2400 of the Beyised Stat- 
utes provides : " The Commissioner of the General Land Office 
has power, and it shall be his duty, to fix the prices per mile 
for public surveys, which shall in no case exceed the muximum 
established by law.^ 

It was held by Secretary Lamar in the case of Baker (4 L. 
D., 453) that <' The maximum rates are established by acts mak- 
ing annual appropriations for that purpose," and that they 
can not be exceeded. It was also held by Secretary Vilas in 
the McDonogh case (8 L. D., 254) that the rates provided for 
in the appropriation act could not be exceeded in the case of 
the survey of a private land claim, which is considered to be a 
reservation, and therefore as coming within the letter of the 
appropriation act which authorized the survey of "lines of 
reservations." 

Secretary Noble in a letter to the Commissioner of the Gen- 
eral Land Office, dated November 19, 1892, in regard to the 
claim of Charles Tappan, United States deputy surveyor in 
Montana, says: "I do not know of any law that will allow this 
amount of compensation for the survey of the limits number 
of miles embraced in the survey of said tract. The rates per 
mile are fixed by law, and can not be exceeded." In that case a 
lump sum had been contracted for, which was greater than the 
aggregate sum at the rates stated in the appropriation act. 

I deem these decisions of the Secretaries of the Interior 
conclusive as to the view taken of this question by the Interior 
Department and do not see how it could be decided otherwise. 

As the "lines of reservation" surveyed coincide with stand- 
ard or meridian lines, the amount of $9 per mile being the rate 
fixed in the appropriation act for such lines will be allowed in 
this case and no mordt 

B. B. BOWLEB, 

OonijftroUer. 
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nr EB COMPENSATION OP A. H. BOYDEN, OLERK 
TO COMMITTEE, HOUSE OF REPRESENTATIVES, 
AND POSTMASTER AT SALISBURY, N, 0. 

[Decided September 29, 1893.] 

B.| clerk to the Committee on Post-Offices and Post-RoadB, House of Hep* 
resentatiyes, was commissioned as postmaster and took charge of the 
post-office at Salisbury, N. C, July 1, 1893, at a salary of $1,800. His 
successor as clerk was appointed August 29, 1893. The question is 
whether B. can be paid his salary as clerk in addition to his salary as 
postmaster for the period from July 1 to August 29. 

Held: That the two positions are compatible, and B. is entitled to the com- 
pensation of both. 

Mr. A. H. Boyden, holding the position of clerk to the Com- 
mittee on Post-OfQces and Post-Roads, House of Representa- 
tives, in Washington, was commissioned and entered upon the 
discharge of his duties as postmaster at Salisbury, N. C, on 
July 1, 1893. His salary as postmaster is $1,800 per annum* 
On August 29 his successor as clerk to the committee was 
appointed. The question to be determined is. Can he be paid 
the salary of both offices for the period from July 1 to August 
29t 

There is no statute of the United States prohibiting the 
payment of the salaries of both positions, as sections 1763, 
1764, and 1765 of the Revised Statutes do not apply to the 
case. If he held both positions during the period in question, 
he did sounder two distinct employments; and under the deci- 
sion of United States v. Saunders, 120 U. S., 126, he would in 
such case be entitled to receive the pay of both positions. The 
question for determination is, therefore, whether, independ* 
ently of statutory provisions, the office of postmaster at Salis- 
bury, N. C, and an annual clerkship to a committee of Con- 
gress are incompatible offices or employments. 

In United States v. Saunders, supra, it was held that a clerk- 
ship in the office of the President of the United States and a 
clerkship of a committee of Congress were not incompatible 
positions, and under that authority it has been held by the 
Comptroller that a clerkship in one of the Executive Depart- 
ments in Washington is not incompatible with the holding of 
a clerkship of a committee of Congress. Does that rule apply 
to the case of a postmaster in a distant State and a clerkship 
of a committee of Congress in Washington! 
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It is well-established law that the acceptance of an ofQce by 
one who already holds another office which is incompatible 
with the second ipso facto vacates the first office without any 
other act or proceeding. (Mechem on Public Offices and Offi- 
cers, sec. 420, and cases cited; Throop on Public Officers, sec. 
31, and cases cited; State v. Ooff, 15 B. L, 605; Shell v. Cons- 
ins, 77 Va., 328; Stnbbs v. Lee, 64 Maine, 195; People v. Ean- 
if an, 96 111., 420; Cotton v. Phillips j 56 N. H., 220; State v. 
Brinlcerhofj 66 Texas, 45; Chambers v. State, 121 Ind., 365.) 
If, therefore, the offices of postmaster at Salisbury, in North 
Carolina, and clerk to a committee of Congress in Washington 
are incompatible, Mr. Boyden by accepting the position of 
postmaster ipso facto vacated his employment as clerk and 
can not be paid the salary of the clerkship. It has been held 
that the mere physical impossibility of one person's perform- 
ing the duties of two offices, from inability to be in two places 
at the same time, is not the incompatibility of the common 
law. {People v. Green, 6 Daly, 254 (reversed in 68 N. Y., 295, 
but not on this ground which was distinctly affirmed); Bryan 
V. Cattell, 15 Iowa, 550.) But the contrary has also been held 
in the carefully reasoned case of State v. Butts (9 Bich. (S. C), 
156; State Y. Allen, 21 Ind., 516.) In this latter case it was 
decided that the auditor of the county, although he might act 
by deputy, was required to reside in the county, and that by 
€nli8tinginthe Army for theperiod of three years, which covered 
the entire term of his office, he vacated his office of auditor; 
but there is an intimation that if the disability of absence had 
been temporary only the decision might have been otherwise. 

In State v. LusJc (48 Mo., 242) it was held that the holding 
by the same person of the offices of county clerk and of clerk 
of the circuit court were not incompatible, although both courts 
might be sitting at the same time in different places so that 
the clerk must be personally absent from one; and the court 
says: 

"But this difficulty has never been recognized in Missouri 
as necessarily constituting incompatibility in a legal sense, 
inasmuch as in one or even in both of the courts, the clerk 
may appear by deputy. Were the duties necessarily per- 
sonal, the deduction of counsel would be sound, but as it is, 
we have no right to pronounce the offices incompatible." 

By the Postal Begulations, promulgated February 2, 1893, 
<every postmaster is required to employ an assistant (sec. 450), 
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^*So that the office will not be left without a person duly sworn 
and qualified to perform its duties in case of his necessary 
absence, sickness, resignation, or death,'' which implies 
authority to be temporarily absent from his post. Section 
3831, Eevised Statutes incorporated into section 397 of the 
Postal Regulations, provides: ^< Every postmaster shall reside 
within the delivery of the office to wMch he is appointed." 
That section was construed in the case of United States y.Pearce^ 
(2 McLean, 14) and it was held that a three months' absence from 
the neighborhood of his office by the postmaster did not vacate 
the office, and that the postmaster would continue to hold his 
office notwithstanding his absence until action to the contrary 
was taken by the Postmaster-General. 

Under the facts of Mr. Boyden's case and the state of the 
authorities above cited it is not necessary to decide whether 
in every case physical impossibility to perform the duties of 
two offices held by the same person, because of inability to be 
in two places at the same time, vacates the office first held. 
The fact that a clerkship to a committee of Congress is one 
within the control of the committee at all times, and that the 
President or Postmaster-General, as the case may be, may 
remove a postmaster for absence from his post, his duties in 
the meantime being performed by his assistant, renders it 
possible for one i)er8on to occupy both positions and perform 
the duties of both. " It is for the appointing power to deter- 
mine whether he can properly and fully perform the duties of 
the two offices." (16 Opin. A. G., 8.) The authorities all go to 
hold that where a person might act by deputy in either one or 
the other position, he may retain both places and receive the 
salary of both in the absence of statutory provisions to the 
contrary. 

I am, therefore, of opinion that Mr. Boyden may be paid 
the salary of clerk to the Committee on Post-Offices and Post- 
Boads from July 1 to August 29, when he ceased to be clerk 
to said committee. 

£• B. BOWLEB, 

Oornptroller. 
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IN EB FEES OF A CLERK OF A UNITED STATES 
CIRCUIT AND DISTRICT COURT. 

A clerk, tinder order of the court, furnished certified copies of an order of 
court to various officers, and charges therefor under section 828, 
Revised Statutes, 10 cents per folio. Such fees must be allowed. 
( United Siaiet v. Jonee, 147 U. S., 672, 674.) 

Section 828, Revised Statutes, relating to docket fees, index fees, etc., con- 
strued. 

A docket fee will be allowed in contempt proceedings, such a proceeding 
being a ''cause'' within the meaning of section 828, Revised Statutes. 
(87 Fed. Rep., 470; 42 ibid., 392; 45 ibid., 531.) 

Treasury Department, 
First Comptroller's Office, 

October 2^ 1893. 

Sib: For your guidance and instruction the following 
decisions on the accounts of J. A. Montgomery, clerk of the 
circuit and district court of North Dakota, are given. 

The court adopted certain rules relating to United States 
commissioners and commissioners' warrants, and concluded, 
"And it is further ordered that the clerk of this court furnish 
each commissioner, the collector and each deputy collector 
of internal revenue, the marshal and each deputy marshal of 
the district of Korth Dakota with a certified copy of these 
rules." In pursuance of that order the clerk furnished the offi- 
cers named with certified copies of the rules. He claims pay for 
same under the following clause of section 828, Revised Stat- 
utes. "For a copy of any entry or record or of any paper on 
file, for each folio, 10 cents." In my opinion, the charge is 
proper and should be allowed. 

While it may be true that it is not in the power of a court to 
make anything that the judge may see fit "an entry or 
record," or by ordering a paper to be filed and certified copies 
of the same to be made, to impose an obligation upon the 
United States to pay for such copies, yet where the pai)er is 
of a public character relating to the duties of officers whose 
business it is to take steps to properly bring criminals before 
the court for trial, the propriety of such an order can not be 
questioned by the Comptroller in the settlement of the accounts 
of the clerk, and if, under the orders of the court, he has in 
fact furnished copies of such paper, he is entitled to the com- 
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pensation provided by law for making such copies. In United 
States V. Jmhes (U7 U. S., 672, on pages 674, 675) it said: 

" Supposing it, however, to be a question of doubt, if the 
court assumed jurisdiction to make such order, and tlie clerk 
obeyed it by entering it upon the journal, he is entitled to his 
fees therefor, irrespective of the necessity for such order being 
made. In fact, he would be guilty of contempt in refusing to 
make such entry. The Government can not, in this collateral 
proceeding, attack the power of the court to make this order." 

In United States y. Payne (147 U. S., 687), on page 689, in 
regard to entering an order of court, it is said : 

" If such an order be made, the clerk is clearly bound to 
enter it, and is entitled to bis fee therefor, whether such order 
be necessary or not, or, indeed, whether the court had any right 
to enter it or not. The propriety of such an order can not be 
decided upon the application of the clerk for his fee for enter- 
ing if 

I think these cases conclusive of the question. The clerk 
was ordered to do the work; he did it, and is entitled to what 
the law allows. 

Second. Section 828 provides — 

"For making dockets and indexes, issuing venire, taxing 
costs, and all other services, on the trial or argument of a cause 
where issue is joined and testimony given, three dollars. 

For making dockets and indexes, taxing costs and all other 
services, in a cause where issue is joined, but no testimony is 
given, two dollars. 

^^For making dockets and indexes, taxing costs, and other 
services, in a case which is dismissed or discontinued, or where 
judgment or decree is rendered without issue, one dollar." 

Certain items in Mr. Montgomery's account, wherein he had 
charged $3 for a docket fee in cases where issue was joined 
and testimony given, but which subsequently were dismissed 
or discontinued, were disallowed and $1 allowed in lieu thereof, 
on the ground that the latter of the three paragraphs above 
quoted applied to such a case. In my opinion that conclu- 
sion was wrong. I think the intention of Congress in classi- 
fying these three characters of charges is clear. In the first, 
where $3 is allowed, it is intended that the clerk should 
have the full amount where the work was done in a "cause 
where issue is joined and testimony given," no matter what 
was the final disposition of the case; and so in the second para 
graph, that he would be allowed the fee of $2 for doing the 
work "in a cause where issue is joined but no testimony is 
9224 5 
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given," no matter what was the final disposition of the case; 
and that the fee of (1 was to be allowed in a << cause which 
is dismissed or discontinued, or where judgment or decree is 
rendered without issue;" not that the fee of $1 was to apply 
to every case which was dismissed or discontinued, no matter 
when the dismissal or discontinuance occurred, but only in a 
cause which was dismissed or discontinued without issue. 
You will, therefore, allow the three dollar fee to Mr. Mont- 
gomery in the cases above indicated, and direct your clerks 
to be guided in the future by the decision herein. 

Third. Certain docket fees in contempt proceedings were dis- 
allowed on the ground that such a proceeding was not a cause 
within the meaning of section 828. I can not agree with that 
conclusion. In Erwin v. United' States (37 Fed. Bep., 470), it 
was held: 

<<An attachment against a defaulting witness or juror for 
contempt of court is an independent suit and a < cause' for 
which a docket fee is chargeable under the fee bill. The clerk 
is required to make a final record of the proceedings in such a 
case." 

That decision has been followed in Ooodrich v. United States 
(42 Fed. Bep., 392), and Taylor v. United States (46 Fed. Bep., 
531). This latter case was taken to the Supreme Court, but this 
point was not raised by the Government. These three decis- 
ions in three different circuits, not appealed from by the United 
States, must be held to be conclusive of this question. The 
docket fee will, therefore, be allowed in Mr. Montgomery's case 
and in all other cases as they arise. 

BespectfuUy, yours, B. B. Bowlbb, 

Comptroller. 
Mr. B. B. West, 

Acting Chief Judiciary Division. 
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Df RE AOCOUlirr OP HENEY E. KRYGER, RECEIVER 
AND SPECIAL DISBURSING AGENT AT NELIGH, 
NEBR. 

^ [Decided October 4, 1893.] 

K,, receiver and special disbursing agent at Neligh, Nebr., li^as charged in 
his acconnt, and is allowed by the General Land Office, amounts paid 
by him to the receiver and register, being 1 per cehtum commission 
on money received on account of Omaha Indian lands, the sale of 
which was provided by act of August 7, 1882 (22 Stat., 341). 

^Seld : That notwithstanding the general provision for payment of expenses 
incident to the sale of these lands, contained in section 3 of the act, 
the compensation of $2 fixed by section 10 of the act is exclusive, and 
clause 2 of section 2238, Revised Statutes, allowing a commission of 1 
per cent, does not apply. 

In the accounts of Mr. Henry E. Kryger, receiver and special 
disbursiDg agent at Neligh, Nebr., he has charged, and there 
has been allowed him by the General Land Office, $95.26, being 
the amounts paid by him to the receiver and register ($47.63 
-each) for 1 per centum commission on cash received from sales, 
•deferred payments, and interest on the Omaha Indian lands. 
These commission's are chiimed under the second paragraph 
of section 2238, Bevised Statutes, the lands beiug those the 
sale of which was provided for by the act of August 7, 1882 (22 
Stat, 341). Section 3 of said act provides : 

'^Tbat the proceeds of such sale, after paying all expenses 
incident to and necessary for carrying out the provisions of 
this act, including such clerk hire as the Secretary of the Inte- 
rior may deem necessary, shall be placed to the credit of said 
Indians in the Treasury of the. United States • • •.'^ 

Section 10 of said act is as follows : 

"That in addition to the purchase [price], each purchaser of 
said Omaha Indian lands shall pay two dollars, the same to be 
retained by the Receiver and Register of the General Land 
Office at Neligh, Nebraska, as their fees for services rendered.'^ 

Congress having, by section 10, provided for a specific sum 
which is to be retained by these officers as their fees for serv- 
ices rendered, said sums must be construed to be exclusive 
and to cover the entire amount which Congress intended these 
officers should receive. A specific sum having been mentioned 
in section 10 as the officers' fees, it can not have been the inten- 
tion of Congress to include an additional sum under the words 
above cited from section 3; besides, section 2238 of the 
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Bevised Statutes refers to sales of lands of the United States^ 
while the lands upon which these commissions are charged are 
the lands of the Omaha Indians. 

Under a somewhat similar act, which did not, however, i>ro- 
vide any specific sum as fees for the receiver and register, it 
was held by Mr. OomptroUer Matthews, on February 14, 1893, 
that commissions could not be allowed these officers to be 
charged against the proceeds of lands sold on account of the 
Flathead Indians in Montana under the provisions of the act 
of March 2, 1889 (25 Stat., 871). 

The item of $95.26 must, therefore, be disallowed in Mt. 

Kryger's account. 

B. B. BowiiEB, 

Oomptrolfer^ 

nr BE WITNESSES*, MAGISTBATES*, AND OTHBB 
OFFIOEBS' FEES IN TAKING DEPOSITIONS FOB 
USE IN INVESTIGATIONS BEFOBE THE INTEB- 
STATB OOMMEBOE COMMISSION. 

[Decided October 4, 1893.] 

In the accounts of the diBborsing ageut of the Interstate Commerce 
Commission charges are included for fees of witnesses, commissionera, 
marshals, and other officers in the taking of depositions to be nsed 
before the Commission. Charges for the same service have in some 
cases been included by marshals and commissioners in their acoonnta 
with the Govemment. 

Held: That such fees and expenses should be paid from the appropriationa 
for the Commission. When the Commission invokes the aid of the 
United States courts the expenses are properly payable from the oonrt 
appropriations. 

In the accounts of Edward A. Moseley, disbursing agent 
of the Interstate Commerce Oommission, there appear certain 
charges for the fees of witnesses whose depositions were taken 
before certain United States commissioners to be used on 
hearings and investigations before the Interstate Commerce 
Commission. . Like charges in favor of the magistrates taking 
such depositions and the persons serving the witnesses with 
subpoenas and other notices of the Commission have from 
time to time arisen in Mr. Moseley's accounts. At times the 
person serving the subpoena has been a Gnited States marshal, 
and he has claimed liis fees therefor in his own accounts as 
marshal, and so also have United States commissioners^ for 
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tservices rendered the Interstate Commerce Commission, in 
their accounts as United States commissioners. 

Section 12 of the act to regulate commerce, as amended by 
the act approved February 10, 1891 (26 Stat., 743), provides 
that depositions may be taken before various persons, includ- 
ing judges, commissioners, and clerks of United States courts, 
and a number of State officials and notaries public. And for 
the purposes of the act, the Commission are given power to 
require, by subpcena, the attendance and testimony of wit- 
nesses. 

The Commission are also empowered to call upon the courts 
to compel witnesses to attend and testify before the Commis- 
sion or officers charged with authority to take depositions. 
The section further provides that witnesses and magistrates 
and other officers taking depositions shall be entitled to receive 
the same fees as are paid for like services in courts of the 
United States. The appropriations for the Interstate Com- 
merce Commission provide, after specifying the salaries for the 
Commissioners and* their secretary, ''for all other necessary 
expenditure to enable the Commission to give effect to and 
execute the provisions of the said act to regulate commerce." 
The hearings and investigations of the Commission are not 
hearings before a United States court, and therefore the 
expenses thereof can not be charged to the ordinary appro- 
priations for the expenses of United States courts and their 
officials. The appropriations for the benefit of the Commission 
specifically and distinctly provide for the payment of all the 
expenses of the Commission; therefore, these fees should be 
charged to the appropriation for the Interstate Commerce Com- 
mission and not to the appropriations for expenses of United 
States courts. In case recourse is had to the courts to compel 
the attendance of witnesses or to make them testify, the 
expenses of such proceedings should be paid from the appro- 
priations for United States courts, as specified in said section 
12, as amended February 10, 1891 (26 Stat., 743). In such cases 
the expenses are those of the courts arising on matters properly 
brought before them by the Commission like any other case^ 
and not the expenses of the Commission. 

& B. BOWLEB, 

Oom'ptroller, 
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IN BE FEES OP UNITED STATES OONSULAE OFFI- 
CERS FOR CERTIFYING TO THE DISINFECTION 
OF RAGS. 

[Decided October 9, 1893.] 

L., a consular agent at Alexandria, Egypt, collected from rag inspectors 
certain fees (5 cents a bale) daring the fiscal year 1893, for certifying 
to the disinfection of rags, coming to the United States, snch certificate 
being required by a regulation of the Treasury Department. He 
claims these fees as unofficial. 

Held : That the fee for every serrice rendered on behalf of the United 
States is not necessarily an official fee. The President not having 
reported the fee in question to Congress as an official fee, in accord- 
ance with section 1745, Revised Statutes, it is presumed to have been 
his intention to treat it as an unofficial fee, and it will be so con- 
sidered in the settlement of the accounts of consular officers. 

• 

In the accounts of Mr. Little, for the quarter ending June 
30, 1803, he reports the collection of certain fees, by the con- 
sular agency at Alexandria, Egypt, during the fiscal year 
1893, for certifying to the disinfection of rags. He claims 
these fees as unofficial. This certification is required by the 
regulations of the Marine-Hospital Service, under circulars 
issued from time to time by the Secretary of the Treasury, 
under the provisions of " An act to prevent the introduction 
of contagious or infectious diseases into the United States," 
approved April 29, 1878 (20 Stat., 37). The first section of 
that a<5t provides: 

" That no vessel or vehicle coming from any foreign port or 
country where any contagious or infectious disease may exist, 
and no vessel or vehicle conveying any person or persons, 
merchandise or animals, affected with any infectious or conta- 
gious disease, shall enter any port of the United States or pass 
the boundary line between the United States and any foreign 
country, contrary to the quarantine laws of any one of said 
United States, into or through the jurisdiction of which said 
vessel or vehicle may pass, or to which it is destined, or except 
in the manner and subject to the regulations to be prescribed 
as hereinafter provided.'' 

Section 2 of said act in part provides: 

^'And the said Surgeon-General of the Marine-Hospital 
Service shall, under the direction of the Secretary of the 
Treasury, be charged with the execution of the provisions of 
this act, and shall frame all needful rules and regulations for 
that purpose, which rules and regulations shall be subject to 



CONSULAR FEES. 71 

the approval of the President, bat such rales and regalations 
shall not conflict with or impair any sanitary or quarantine 
laws or regalations of any State or manicipal authorities now 
existing or which may hereafter be enacted/' 

In a circular of the Secretary of the Treasury, dated August 
19, 1892, following similar provisions in previous circulars, there 
is contained the following: 

<' Furthermore, because of the prevalence from time to time 
in various foreign countries of smallpox, scarlet fever, diph- 
theria, and other contagious diseases, liable to be conveyed by 
rags, therefore it is hereby ordered that on and after Septem- 
ber 20, 1892, rags from any foreign port will be refused entxy 
into the United States unless said rags are accompanied by 
a certificate from the consular officer at the port of shipment to 
the effect that they have been disinfected in accordance with 
the methods herein described." 

From time to time certain persons have been appointed by 
the Secretary of the Treasury as rag inspectors, who have been 
authorized to collect a fee of 20 cents for each bale disin- 
fected, of which amount 5 cents was to be paid to the con- 
sular officer for the certificate required of him in accordance 
with the regulations above quoted. The fees in question are 
those arising from the payment of this 5 cents for each bale 
disinfected. No fee for this service has been prescribed by the 
Consular Regulations promulgated by the President February 
3, 1888, or any amendments thereto. Paragraph 501 of those 
regulations is as follows: 

"All acts or services for which a fee is prescribed in the 
tariff of fees are to be regarded as official services, and the fees 
charged and received therefor are to be reported and accounted 
for to the Treasury of the United States, except when other- 
wise expressly stated therein." 

By paragraphs 447 and 448, and certain other paragraphs of 
the Consular Eegulations, consular officers are authorized to 
render services to their countrymen for which they may receive 
compensation to be agreed upon' between the officer and the 
person for whom the service is performed, except that for 
certain services they are not to receive a larger fee than that 
received by persons in the country where the consular officer 
is who perform like service. 

Section 1745 of the Revised Statutes provides : 

" The President is authorized to prescribe, from time to time^ 
the rates or tariffs of fees to be charged for official services, 
and to designate what shall be regarded as official services. 
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besides such as are expressly declared by law • • • and 
it shall be tbe daty of all officers and persons connected with 
such legations, consulates, or commercial agencies to collect 
for such official services such and only such fee as may be pre- 
scribed for their respective legations, consulates, and commer- 
cial agencies, and such rates or tariffs shall be reported annually 
to Congress.'^ 

The fee of 5 cents for each bale disinfected was never reported 
to Congress by the President as an official fee under section 
1745. The fee being collected under a regulation of the Surgeon- 
General of the Marine-Hospital Service, under the direction of 
the Secretary of the Treasury, which was required to be subject 
to the approval of the President, must, in the absence of 
evidence to the contrary, be deemed to have been made with 
the approval of the President. It was, therefore, a fee author- 
ized by law to be collected by the consular officer, the amount 
of which was fixed and one for which he could not have charged 
by agreement between himself and the person for whom the 
service was rendered. The fee does not, therefore, seem to 
come within those specified in the regulations as unofficial. 

It is clear that, under the provisions of section 1745, Revised 
Statutes, the President is authorized to prescribe not only the 
tariff for official services, but to designate what shall be 
regarded as official services, except where they are expressly so 
declared by law ; so that every service rendered for the benefit of 
the United States is not necessarily an official service, the fee for 
which is to be treated as an official fee. While there is much 
in the character of the service which would authorize the con- 
clusion, in the absence of all other evidence, of an intention on 
the part of the President to make the fee official and not unof- 
ficial, yet as he is required by the provisions of section 1746, 
Revised Statutes to report annually to Congress the rates and 
tariffs which he prescribes for official services, it is to be pre- 
sumed, from the fact that this i^ite was not so reported as a fee 
for an official service, that it was the intention of the President 
that it should be treated as unofficial and not official. 

The fees will accordingly be so treated in the settlement of 

Mr. Little's accounts and in all other accounts in which such 

fees appear. 

B. B. Bowler^ 

Comptroller. 
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IN RE SUPPLEMENTAL ACCOUNT OF OSOAB M. 
SPELLMAN, LATE UNITED STATES MARSHAL FOR 
THE EASTERN DISTRICT OF ARKANSAS, FOR 
FEES AND EXPENSES FROM JUNE 30, 1889, TO 
JUNE 30, 1890. 

[Decided October 10, 1893.] 

8.y a United States marshal, presents a supplemental account for fees earned 
by him in the fiscal year 1890, and not claimed in his current aoconnts 
for that year. He claims these fees under the decision in United Staiei 
V. Marman, (147 U. S., 268). 

Held: Thskt, without deciding whether or not the Comptroller has author- 
ity to now reopen the settlement for the year 1890 made by his prede- 
cessor, the present claim should be disallowed in order that the Gov- 
ernment may. If suit is brought, recover by counterclaim such fees as 
were allowed in the settlements sought to be reopened, but which 
would be disallowed under the present rulings of this office. 

Mr. Spellman has filed a sapplemental account for fees earned 
by him at 6 cents per mile while traveling to serve certain writs 
of subpoena issued to him during the fiscal year 1890. These 
fees are claimed under the decision of United States v. Harmon 
(147 U. S.,268), and were not included by Mr. Spellman in the 
accounts which he rendered from time to time for his services 
daring the fiscal year 1890. The question is whether the 
account is one that can properly be entertained by the Gomp- 
troller under these circumstances. Section 3622, Eevised 
Statutes, requires that "every oflScer or agent of the IJnited 
States who receives public money which he is not authorized 
to retain as salary, pay, or emolument, shall render his 
accounts monthly," which has been modified by section 4 of 
the sundry civil appropriation act, approved August 30, 1890 
{26 jStat., 413), so as to require quarterly instead of monthly 
accounts. 

In rendering his regular accounts Mr. Spellman did not indi- 
cate that they were not intended to include everything which 
he was entitled to claim for services rendered during the time 
covered by the several accounts.* Section 250, Revised Statutes, 
requires that the Secretary of the Treasury " shall cause all ac- 
counts of the expenditure of public money to be settled within 
each fiscal year » * •?? it was clearly the duty of Mr. 
Spellman, under the sections above cited, to have included in 
his quarterly accounts, as rendered, everything which was due 
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Mm for his ser^cices daring the period covered by the several 
accounts, and they have been settled by the accounting officers 
on the theory that he has so included everything then due him. 
It is probable that he did not then consider these items as due 
him, and that he claims them now for the first time because of 
the decision of United States v. Harmon, above cited. If these 
items had been included in his current accounts, under the 
rulings then prevailing in the Comptroller's office, they would 
have been disallowed. In such case, his accounts having been 
passed by the former Comptroller, it is clear that it would 
have been beyond the power of the present Comptroller to- 
review them. It is well-established law and practice that the 
heads of Departments (which for the purpose of this rule 
includes the Comptrollers of the Treasury) will not review tUe^ 
acts of their predecessors unless there has been some mistake 
of calculation, or new material evidence is furnished. (15 Pet.,. 
401} 19 C. Cls. E., 604; 20 C. Cls. E., 342, which contains an 
elaborate review of the decisions of the courts, and the opin- 
ions of the Attorneys-General on this question; 21 C. 01s. E., 
262.) 

In this case it is claimed that this principle does not apply, 
because the decision of the Supreme Court has reversed the 
previous ruling of the Comptroller, and that such decision is a 
new material fact which authorizes the reopening of accounts 
previously settled. Attorney-General Browning held (12 Opin. 
A. G., 388), <* No subsequent decision upon a doubtful or con- 
troverted question of law, essentially modifying a prevailing 
rule which was applied to the settlement of an account, would 
authorize the reopening of it, with a view to an adjustment of 
it in accordance with such decision." And such seems to have 
been the opinion of Attorney-General Miller (19 Opins. A. G., 
439). A decision of a court is not a new material fact, but a 
different construction of law placed upon facts considered by 
the Comptroller and which remain unchanged. Does the fact 
that these particular items were not included in Mr. Spellman's 
regular accounts as they should have been, but are now pre- 
sented as an independent and' supplemental account, justify 
the Comptroller in entertaining jurisdiction of this account? 
In a somewhat similar case, Mr. Comi)troller Matthews in an 
elaborate opinion (Comptroller's letter book. Vol. 9, p. 795). 
decided that he had no jurisdiction to entertain a supplemental 
account of an officer which contained items that should have 
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been incladed in bis regular account. It is not necessary in 
tbe present case to determine wbetber tbe rule tbus laid down 
by biui is to be followed in all cases coming before the present 
Comptroller, or whether he has no jurisdiction whatever to 
entertain supplemental accounts. 

In the present case, in the regular accounts rendered by Mr. 
Spellman, and which have been duly settled by the Comp- 
troller, there were allowed to him certain items which, if those 
accounts were to be now reviewed, would be adjusted other- 
wise, and would not be allowed to him if the accounts were- 
now presented for the first time. It seems but just, if he 
should be permitted to -file and have adjusted a supplemental 
account, covering the same periods as the accounts which have 
been settled, which contains new items in his favor which 
would have been disallowed if they had been presented in his 
i^gular accounts, that he should be required to bear the burden 
of having these regular accounts reopened so as to be charged 
with any items which were then allowed, but which would not 
now be allowed. He ought not to be permitted to take all the 
benefits and not be subject to any of the burdens of a change 
in the Comptroller's rulings. It is doubtful, however, whether 
under the decisions in regard to reopening settled accounts, the 
Comptroller has the power to thus reopen his regular accounts 
in order to make these recharges. If he is compelled to sue 
on this account, the United States can probably counterclaim 
for any items that were erroneously allowed him in his regular 
accounts. It seems quite clear that that would be the case if 
he sought to reopen the identical accounts once settled. {McEl' 
rath V. United States, 102 U. S., 426-441 ; United States v. Bur- 
chardy 125 U. S., 176-180 j 21 C. Cls. E., 487 ; 27 C. Cls. R., 658.) 

In MeElrath v. UniUd States (102 U. S. R.), on page 441, the 
court, in speaking oi the action of MeElrath in bringing suit 
to reopen his account, said : 

"This suit itself invites the court to go behind that settle- 
ment, to reexamine all the questions arising out of the appel- 
lant's claim for full pay and allowances, and to correct the 
error which he insists was committed to his prejudice by the 
accounting oflftcers of the Government. The Government, 
declining to plead the settlement of 1874 in bar of the suit, 
meets him upon his own chosen ground, and, insisting that its 
officers, misapprehending the law, paid to him out of the Treas- 
ury money to which he was not legally entitled, asks, as we 
think it may rightfully do, judgment for the amount thua 
improperly paid to him," 
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Attorney-General Gushing, in delivering an opinion on the 
question of reopening accounts, used the following language: 

*< But if one party insist on having the accounts opened to 
readjust them, with the view of correcting an error committed 
to his prejudice, on their being thus opened, it would be the 
right and the duty of the accounting officers to correct at the 
same time any error committed to the prejudice of the other 
party. 

<<The effect of this will be that, if the accounts are reopened 
at the instance of the coroner, the readjustment must be com- 
plete and legal in all its parts, and he may be called upon to 
account for all the money he has received unlawfully hereto- 
fore by the mistake of the Government.? (6 Opin. A. G., 676.) 

In the MiUhorn Case (27 G. Gls. E., 558), speaking of the Mc- 
Elrath Gase, it was said: <'As he had himself reopened the set- 
tlements by bringing suit, he had invited a full readjustment 
of the account, and judgment was given against him on the 
counterclaim for what he had recovered.'' It would seem that 
the same reasoning ought to apply to the case of supplemental 
accounts filed by an officer whose regular accounts for the 
same period had once been closed. The claimant is virtually 
attempting to reopen a settled account. If there can be any 
doubt upon this subject, the right of the Government to recoup 
itself for wrongful allowances made by the accounting officers 
can be tested when Mr. Spellman sues on his supplemental 
account. 

Therefore, without deciding that the Gomptroller has no 
authority to settle such a supplemental account, in order that 
the question of recouping, by counterclaim, wrongftil allow- 
ances made to Mr. Spellman during the same time for which he 
now claims these fees, this account will be disallowed and he 
will be relegated to the courts for the ascertainment of his 
rights. 

This decision will cover the claims of all other marshals who 
seek to file accounts of the same character. 

B. B. BOWLEB, 

Comptroller. 
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IS EB FEES OP OOMMISSIONEEa OF TrKITBI> 

STATES OOUETS. 

[Decided October 13, 1893.] 

Under section 1014 Revised Statutes, providing for return by the commis- 
sioner of copy of process with recognizances of witnesses to the office of 
the clerk, a charge per folio for transcript of proceedings will be al lowed. 
( Untied States v. Barber, 140 U. 8. 167; 34 Fed. Rep., 211 ; 38 ibid., 542.) 

Wherever a rale of court requires a transcript of proceedings to be sent 
by the commissioner to the clerk, the commissioner will be allowed 
fees for whatever is required, by the rule of court, in each particular 
ease, to be incorporated in said transcript. (United States y. Van 
Dugee, 140 U. S., 169; United States v. Taylor, 147 U. S., 695.) 

These fees will not be allowed for copies when, by the order of court, th» 
originals are to be sent. 

No fee will be allowed for '' copies of process when defendants are not 
held to appear for trial." (Davies y. United States, 23 C. Cls. R., 468.) 

Sib : In the matter of the allowance of fees to commissioners 
for transcripts of proceedings and copies of process, the follow- 
ing decision is rendered for yoar information and guidance: 

Section 1014 of the Eevised Statutes provides that << copies 
of the process shall be returned as speedily as may be into the 
clerk's office of such court, together with the recognizances of 
the witnesses for their appearance to testify in the case." 
Under this provision the Supreme Court of the United States 
in United States v. Barber (140 U. S., 167), held that a charge 
per folio for transcripts of proceedings was lawful. To the 
same effect is McKinistry v. United States (34 Fed. Bep., 211); 
Eayne v. United States (38 Fed. Eep., 642.) 

In the case of United States v. Van Duzee (140 U. 8., 169), 
and United States v. Taylor (147 U. S., 695), it was practically 
decided, that whenever an officer of the court is required by 
the rule of the court to perform a service which the court had 
authority to order, he shall be paid for the service, although 
but for the order the service would not be necessary. Under 
the authority of these decisions, wherever a rule of court 
requires a transcript of proceedings to be^ sent by the com- 
missioner to the clerk, he shall be allowed fees therefor for 
whatever may be required by the rule of court, in each partic- 
ular case, to be incorporated in said transcript. 

As in the Barber Case, supra, a folio fee was allowed for these 
transcripts, and by sections 828 and 847,Bevised Statutes, a fee 
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of 10 cents a folio is provided for a copy of any entry, which this 
transcript is considered to be, that amoant will be allowed. 
These fees will not be allowed for copies of process when the 
originals are required to be sent to the court by its order, for 
in such cas^s the copy is unnecessary, and the practice of 
sending the originals has been sanctioned by the Supreme 
Court in United States v. Barher^ supraj " conducing, as it does, 
to a diminution of expenses to the Government." 

No fee will be allowed for "copies of process when defend- 
ants are not held to appear for trial," under the authority of 
Bavies v. United' States (23 0. Cls. E., 468). 

E. B. Bowler, 

Comptroller. 
Mr. E. E. West, 

Acting Chief , Judiciary Division. 



IN EB ACCOUNTS OF B. E. COWEN, CLEEK UNITED 
STATES COUETS, SOUTHEEN DISTEICT OF OHIO. 

[Decided October 14, 1893.] 

C, a clerk of the United States circuit and district courts, includes in his 
accounts per diem charges for attendance on the court at Columbus 
when the judge was not present and the court was not actually in ses- 
sion. The practice was, upon the ad^journment of court at Columbus, 
for the judge to return to Cincinnati and tliere hear such further busi- 
ness belonging to the Columbus division as should from time to time 
be presented, the entries being sent to Columbus where the deputy 
clerk made the journal show the opening of the court, the entry of the 
order, and the closing of the court, as if the judge were present. 

ffeld: 1. That under the provisions of the clause in the act of March 3, 
1887 (24 Stat., 541), such per diems can not be allowed. (McMuUen v. 
United States, 146 U. S., 360, and United Staiee v. Ptfman, 147 U. 8., 669; 
distinguished.) 2. That on the discovery of this new material evi- 
dence, to wit, that the court was not actually in session on the days 
in question, the accounting officers having acted under a mistake of 
fact, induced by the statement on the regular printed blanks used by 
C, that the court was actually in session, the Comptroller is authorized 
to reopen C.'s accounts already settled and recharge against him the 
per diems so erroneously allowed and paid. 

Mr. J. W. Nightingale, an examiner for the Department of 
Justice, in a letter to the Attorney-General, dated May 24, 1893, 
in regard to his examination of the office of Mr. Co wen, reports 
that he has charged per diem fees for attendance upon the court 
in Columbus on days when the court ''was not actually in ses- 
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«ion with the judge on the bench,'' or opened and adjourned by 
crier or other officer on days to which the court had previously 
adjourned. 

It appears that the practice in that district has been for the 
Judge to sit in Columbus such number of days as was necessary 
to transact the ordinary current business and to leave the 
Journal open without adjournment, either sine die or to a day 
certain; that by agreement of counsel and judge, matters 
would be heard by the judge in Cincinnati, either in open 
court or at chambers, and where entries were required to send 
■such entries to Columbus where they would be entered upon 
the journal of the court as of the day of their entry, as if the 
•court had actually been in session at Columbus upon that day 
and had there ordered the entries to be made. In such cases 
a journal entry would be made reciting the opening of the 
•court in the usual manner as if the court had been actually in 
session, and when the day for another entry arrived, an entry 
would be made as of the first date adjourning the court from 
that d^te to the date of the next entry, and an entry made as 
of the second date opening the court for the purpose of mak- 
ing the entry upon that date. The per diems in question are 
for days upon which entries were made upon the journal of 
the court when the court was not actually in session in Colum- 
bus, as above described. In such cases the court was not 
formally opened and closed by crier or other officer, under the 
provisions of sections 583, 584, 671, 672, and 2013 of the Bevised 
Statutes. 

Section 828 allowjB to the clerk a fee of ^^five dollars a day for 
his attendance on the court while actually in session." In the 
sundry civil appropriation act of March 3, 1887 (24 Stat., 509, 
•on page 541), the following provision was enacted: ^^Nor shall 
.any part of any money appropriated be used in payment of a 
per diem compensation to any attorney, clerk, or marshal for 
attendance in court except for days when the court is opened by 
the judge for business, or business is actually transacted in 
court, and when they attend under sections 583, 584, 671, 672, 
.and 2013 of the Revised Statutes, which fact shall be certilied 
in the approval of their accounts.'' 

In the case of McMullen v. United States (146 IT. S., 360) it 
was held, "That the court is 4n sessfon' only when it is open 
by its order, for the transaction of business, and, that if it be 
closed by its own order for an entire day, or for any given num- 
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ber of days, it is not then in session, although the current term 
may not have expired,"' and the officer in that case was not 
I)erniitted to charge a per diem for each day of a term whether 
the court was or was not actually in session or sitting on each 
day so charged. In the case of United States v. Pitman (147 
U. S., 669) it was held that the officer was entitled to per diem 
fees for attendance when attending under sections 583, 584, 671, 
672, and 2013, Kevised Statutes, the same as if the judge were 
present and business were transacted. In this case the court 
had actually adjourued to a day certain and the officers were 
actually present upon that day and the journal was opened by 
the court and the court was adjourned to another day by 
fhrther direction of the judge, and it was properly held that 
under the very provisions of the act of March 3, 1887, above 
quoted, they could be allowed their x>er diem fees. 

The present case, however, is very different from either ot 
the two cases above cited. In Mr. Gowen's case the court had 
not been previously adjourned to a day certain ; the judge was 
not actually sitting, and business was not actually transacted, 
and the officers were not actually present. For purposes of 
convenience, and by agreement of parties, counsel, and judge, 
the journal was left open and entries made therein from time 
time as if the court were actually in session, and from the 
journal it was made to appear as if the court were actually in 
session. Fo agreement of parties, counsel, or judge can make' 
a court in session which is not so in fact, for the puri)08e of 
authorizing the payment of a per diem to officers of the court 
who are not actually present ux)on an actual session of court. 
In my judgment, it would seem that the provision of the act 
of March 3, 1887, was made to cover just such cases. No per 
diems can be allowed officers who are not actually in attend- 
ance upon the court, but are only so constructively. There- 
fore, charges for per diems in Mr. Gowen's accounts for days 
when the court did not actually sit, but when from the jour- 
nal it appears to have been in session, as above described, can 
not be allowed. 

They have already been allowed Mr. Gowen in accounts 
which have been settled from time to time by the former 
Comptroller. The examiner recommends that Mr. Gowen be 
recharged with the aiilounts thus allowed him. It is well- 
established ^aw that an account once finally settled by the 
head of a Department (which for the purpose of this rule 
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would inclade the Oomptroller of the Treasury) can not be 
reoi)ened except to correct errors of calculation or upon the 
discovery of new material evidence. (16 Pet, 401; 190. Cls. 
K., 604; 20 C. Ofs. R., 342; 12 Opin. A. G., 169; 13 ibid., 456; 
14 ibid., 275 ; 15 ibid., 315.) 

There was nothing upon the face of Mr. Cowen's accounts 
to indicate that the court had not been in session upon the 
days for which ho claimed per diem fees, and th^ statement 
contained in Mr. Oowen's accounts, which were made out upon 
the regular blanks used by clerks, was that the court was 
actually in session; nor did the accounting officers know that 
the court was not actually in session, and that the per diems 
were charged for constructive attendance only, although a 
former examiner of the Department of Justice, as Mr. Go wen 
claims, was cognizant of and approved the practice prevailing 
in this district. Under the decisions above quoted it is clear 
that, upon the discovery of a new material fact, Mr. Cowen's 
account might have been reopened for the purpose of allowing 
him items which had previously been disallowed. If so, it 
seems equally clear that they may be reopened for the pur- 
pose of charging him with items which were wrongfully allowed 
him under a mistake of fact. {Duval v. United States^ 26 G. 
01s. B., 46; 16 Opin. A. O., 192.) The amounts allowed Mr. 
Gowen for per diems for days when the court was not actually 
in session will therefore be recharged in his current quarter's 
accounts. 

The examiner further recommends that the fees for making 
the entries for opening and closing court on those days be also 
disallowed. As in fact such entries were made and for all 
intents and purposes were legal entries of the court, I see no 
reason why they should not be allowed as any other entries. 
They were necessary in order to carry out the agreements of 
court and counsel, and having actually been made, the clerk 
is entitled to the fees therefor. 
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B. B. BOWLEB, 

Oomptroller. 
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IS EB APPROPRIATION'S REMAINING ON THE 
BOOKS OP THE TREASURY FOR TWO FISCAL 
YEARS.— SURPLUS FUND. 

Treasury Department, 
First Comptroller's Office, 

October Idy 1893. 

Sir : I am in receipt by your reference of a letter of October 
10, 1893, from the honorable the Commissioner of the General 
Land Office, in regard to the construction to be placed upon 
section 3691, Revised Statutes, said reference asking for on 
expression of my views on the question therein submitted. 

The honorable Commissioner, after quoting a portion .of 
section 3691, as follows, ^< the Auditor shall examine the books 
of his office and certify to the Secretary whether such bal- 
ances will be required in the settlement of any accounts pend- 
ing in his office; and if it appears that such balances will not 
be required for this purpose, then the Secretary may include 
such balances in his surplus fund warrant, " says : ^< This being 
an auditing office I respectfully request to be advised that if 
such notice as provided for in the foregoing quoted act is given 
you, will the necessary balances be retained for such use. ^ 

Section 3691 is taken from section 6 of the appropriation 
act of July 12, 1870 (16 Stat., 251). It provides : 

"That the balances of appropriations which shall have re- 
mained on the books of the Treasury, without beings drawn 
against in the settlement of accounts, for two years from 
the date of the last appropriation made by law, shall be re- 
ported by the Secretary of the Treasury to the Auditor of the 
Treasury, whose duty it is to settle accounts thereunder, and 
the Auditor shall examine the books of his office and certify 
to the Secretary whether such balances will be required in the 
settlement of any accounts pending in his office; and if it ap- 
I)ear6 that such balances will not be required for this purpose, 
then the Secretary may include such balances in his warrant, 
whether the head of the proper Department shall have certi- 
*fied that it may be carried into the general treasury or 
not." • • • 

Section 5 of the appropriation act of June 20, 1874 (18 Stat, 
110), provides : 

"That from and after the first day of July, 1874, and of each 
year thereafter, the Secretary of the Treasury shall cause 
-all unexpended balances of appropriations which shall have 
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remained npon the books of the Treasury for two fiscal years 
to be carried to the surplus fund and covered into the 
Treasury.'' • • • 

The Bevised Statutes were enacted June 22, 1874, two days 
After the approval of the act last above quoted. Section 5595 
provides: 

^^The foregoing seventy- three titles embrace the statutes of 
the United States, general and ])ermauent in their nature, in 
force on the first day of December, 1873." • • • 

Section 5601 provides : 

<^The enactment of the said revision is not to affect or repeal 
-any act of Congress passed since the 1st day of December, 1873, 
•and all acts passed since that date are to have full effect as if 
passed after the enactment of said revision, and so far as said 
acts vary from, or conflict with, any provision contained in 
said revision, they are to have effect as subsequent statutes 
and as repealing any portion of the revision inconsistent 
•therewith." 

Under the provisions of section 5601, the provision found in 
the act of June 20, 1874, must therefore be treated as if it had 
been passed subsequently to the passage of the act constituting 
the Bevised Statutes, and if inconsistent with any provision 
contained in said revision, must be treated as having amended 
such provision. Section 3691 did not require the Secretary of 
the Treasury to carry to the surplus fund every appropriation 
which remained on the books for more than two years after 
the expiration of the fiscal year for which the appropriation 
was made; but, on the contrary, provided that he should 
ascertain whethei there were any outstanding liabilities 
against the appropriation, and if the Auditor certified there 
were no such outstanding liabilities, he might include such 
balances in his surplus fund warrant, whether the head of the 
proper Department had certified to that effect or not. Section 
5 of the act of June 20, 1874, provides : 

• 

"That • • the Secretary of the Treasury shall cause 
all unexx)ended balances of appropriations which shall have 
remained upon the books of the Treasury for two fiscal years 
to be carried to the surplus fund and covered into the 
Treasury." 

This latter provision is an imperative command which the 
Secretary of the Treasury can not disobey, and requires him 
in its language " to cause a22 unexpended balances" to be car- 
xied to the surplus fund. Being passed in contemplation of 
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law by the provisions of section 5601, subsequently to the- 
Eevised Statutes, and being inconsistent with the provisions 
therein contained, it must be treated a^ being substituted for 
the provision of the Revised Statutes with which it is incon- 
sistent. Therefore the provisions of section 3091, Revised 
Statutes, which authorized balances of appropriations to re- 
main upon the books of the Treasury a longer time than two 
yeas after the fiscal year for which they were made, must be 
construed as having been repealed by the provisions of section 
5 of the act of June 20, 1874, and this has been the ruling of 
the Department ever since the enactment of the latter act 

The honorable Commissioner states that he understands 
this ruling of the Department is claimed to be warranted by 
<' the certificate of the Secretary of State, which will be found 
just beyond the title page of the second edition of the Revised 
Statutes, 1878, which provides that in cases of discrepancy thfr 
original act shall prevail." That certificate of the Secretary 
of State is simply a copy of section 4 of the act of March 2, 
1877, providing for the preparation and publication of a new 
edition of the Revised Statutes, as amended by the act of 
March 9, 1878. Section 2 of the act of March 2, 1877 (19 Stat., 
268), required the commissioner who was appointed to prepare 
and publish the new edition of the Revised Statutes — " 

"To incorporate into thetext of the Revised Statutes • • • 
all the amendments which have been made in the revision 
so published since the first day of December, 1873, and all 
that shall be made up to the close of the present session of 
Congress, with marginal references to such amendatory acts, 
* • * and he shall also make marginal references to the 
various statutes passed by Congress since the first day of 
December, 1873, not expressly therein declared to be amend- 
ments to the Revised Statutes, but which, in the opinion of 
said commissioner, may in any manner affect or modify any of 
the provisions of said Revised Statutes or any of the amend- 
ments thereto • • •.'' 

Section 4 of said act. provided: 

"That said new edition • • • when printed and promul- 
gated as herein provided ♦ ♦ • shall be legal evidence 
of the laws therein contained, in all the courts of the United 
States, and of the several States and Territories [but shall not 
preclude reference to, nor control, in case of any discrepancy, 
the effect of any original act as passed by Congress since the^ 
first day of December, 1873] • • • .» 
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The words iqcluded in the brackets were inserted by the 
/amendment contained in the act of March 9, 1878. It will be 
noted that the commissioner was required to incorporate into 
the text of the Eevised Statutes the specific amendments 
made by Congress thereto subsequently to December 1 , 1873, 
and that he was to refer by marginal reference to acts which 
in any manner affected or modified the Eevised Statutes, but 
which were not in the nature of specific amendments. The 
language of section 4, as amended, which provides that the 
second edition of the Eevised Statutes as printed ^^ shall not 
preclude reference to, nor control, in case of any discrepancy, 
the effect of any original act passed by Congress since the first 
■day of December, 1873," referred 'to the specific amendments 
incorporated into the text of the second edition of the Eevised 
Statutes, and provided simply that if the text as thus incor- 
porated did not conform to the text of the original act from 
which it was taken, reference to the original act should be 
made to ascertain what the exact text was, and had no refer- 
ence whatever to provisions of law not incorporated into the 
text of the Eevised Statutes. These latter provisions, if 
inconsistent with the Eevised Statutes, were to be construed 
as provided for in section 5601, Eevised Statutes, unaffected 
by the clause from section 4 of the act of March 2, 1877, above 
quoted. 

I am of opinion, therefore, that it is beyond the power of the 
Secretary of the Treasury to retain unexpended balances of 
appropriations which remain upon the books of the Treasury 
for more than two fiscal years, and that the question of the 
honorable Commissioner of the General Land Office must be 
answered in the negative. 

I have the honor to return herewith the letter of the hon- 
orable Commissioner. 

Eespectfiilly, yours, E. B. Bowleb, 

Comptroller. 
The Seobbtary of the Tbeasuby* 
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DT BE ACCOUNTS OP WM. B. SHUTT, UNirBD 
STATES ATTORNEY FOB THE SOUTHEBN DI3- 
TBICT OF HiLDfOIS. 

[Decided October 18, 1898.] 

8., a United States district attorney, in his aoconnts for the quarter ended' 
September 30, 1893, includes per diems for attendance of the ass i s t a nt 
district attorney before a United States commissioner. He elaims the 
light to make this charge under the clause in the act of August 5, 1892. 
(27 Stat., 385.) 

Held: That the provision for a per diem for attendance of an assistant ii 
for the fiscal year 1893 only, and not being of a permanent character 
and not being repeated in the appropriation act for the fiscal year 1891^ 
the amount in this case will be disallowed. 

Mr. Shatt, in presenting his accounts for the quarter ended 
September 30, 1893, has included two per diems of $5 each for 
the attendance of the assistant district attorney before a 
commissioner. He claims the right to make this charge nnder 
the provision in the sundry civil appropriation act of August 
5, 1893 (27 Stat., 349, on page 385), for the fiscal year 1893, 
which reads as follows : 

<<For payment of United States district attorneys, the same 
being for payment of the regular fees provided by law for offi- 
cial services, 1250,000 : Provided^ That the United States dis- 
trict attorney shall be allowed one fee and one mileage actually 
traveled to and from the place of hearing for his attendance 
in person or by his assistant before a Unite'd States commis- 
sioner or other committing magistrate in each case and no- 
more.'^ 

That proviso is not found in the similar appropriation act for 
the fiscal year 1894. Prior to the passage of the act contain- 
ing the above-cited proviso it had been decided that the dis- 
trict attorney could receive as many per diems as he attended 
days before a commissioner in any case, but that he could not 
earn those per diems by his assistant, but must attend in 
person. 

The question for decision is whether the above-cited proviso^ 
applies only to the appropriation contained in the act in which 
it is found, or whether it is in the nature of general legislation. 
The proviso both enlarges the power of a district attorney to 
earn t(&es, to wit, by his assistant, and restricts that x>ower, to 
wit, by limiting him to one per diem only in each case. 

Appropriation acts, as a rule, are temporary in their character 
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and limited in their nature. Although the practice quite ex- 
tensively prevails for Congress to incorporate in them general 
provisions of law, yet, in order to make a provision general^ 
which is found in a proviso to a specific appropriation, it would 
seem that the intention should be clearly expressed. In the 
case of Minis v. United States (15 Pet., 423), on page 445, Mr«. 
Justice Story said : 

<'It would be somewhat unusual to find engrafted upon an 
act making special and temporary appropriation, any provision 
which was to have a general and permanent application to all 
future appropriations. Nor ought such an intention on the 
part of the legislature to be presumed, unless it is expressed 
m the most clear and positive terms, and where the language 
admits of no other reasonable interpretation. The office of a 
proviso, generally, is either to except something from the 
enacting clause, or to qualify or restrain its generality, or to- 
exclude some possible ground of misinterpretation of it, as ex- 
tending to cases not intended by the legislature to be btought 
within its purview. A general rule, applicable to all fhture 
cases, would most naturally be expected to find its proper place 
in some distinct and independent enactment." 

But in that case there were words in the appropriation act 
which clearly limited the proviso to the expenditure of the 
money appropriated at the session of Congress in which that 
act was passed. In United States v. Ewing (140 IJ. 8., 142), on 
page 149, Mr. Justice Brown used the following language r 

<^ In the case under consideration, if the proviso had been 
simply that commissioners should not be entitled to any 
docket fees, we should have had little doubt that it would 
be held as applying only to the (50,000 appropriated in the 
bill; • • ♦.» 

But as the proviso there in question consisted of a substan^^^ 
tial reenactment of a section of the Revised Statutes, it waft 
held that such repetition of the section, with a condition in 
the nature of a proviso, indicated an intention on the part of 
Congress to so modify the section, otherwise there would have 
been no necessity for the repetition of the section in the pro- 
viso in question. Justice Brown further said : 

"Indeed, it seems highly improbable that Congress should- 
put the £ees of commissioners upon the same basis as those of 
clerks, with the exception of docket fees, and make it a mere 
temporary expedient applicable only to the apropriation for 
a single year, when the same reasons would continue to exist 
for making it of permanent application«'' 
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This language of Mr. Justice Brown must be construed, 
liowever, in connection with the language first above quoted, 
from which it is clear that had there not been a reenactment 
of a section of the Bevised Statutes, the proviso then in ques- 
tion would have been construed as limited to the particular 
appropriation, and not as general legislation. It must be con- 
sidered simply as an additional argument in favor of the view 
which the court had already taken. 

It is quite common to find in appropriation acts, at the 

beginning of the proviso, the word '* hereafter," which clearly 

makes the proviso of general application. Neither this word, 

nor others of like import, are found in the proviso now under 

discussion. Unless, therefore, every provision, which might 

have been made permanent as well as temporary, is, for that 

reason, to be construed as general legislation, it seems difficult 

to make the present proviso general in its application. It must 

be construed to have qualified the appropriation in the aet in 

which it is found, and is not available to justify the payment 

of the claim made by Mr. Shutt. The amount will therefore 

be disallowed. 

B. B. Bowler, 

Comptroller. 



IS BB ACCOUNTS LlEUT. COL. BABLOW, DISBUBS- 
mOt OFFIOEB INTEBNATIONAL BOUND ABY COM- 
MISSION BETWEEN THE UNITED STATES AND 
MEXICO. 

[Decided October 19, 1893.] 

B. and G., United States Army offlcers, and M., of the United States Coast 
Survey, were designated by the President as a Boundary Commission 
on the part of the United States under a treaty . with Mexico. The 
Secretary of State, in communicating the designation, fixed the allow- 
ance of each member at $10 per day, and in addition actual traveling 
expenses. Accounts for such allowances are now presented by B.. 
the disbursing officer of the Commission.' The act making appro- 
priation for the work of the Commission contains no provision for 
allowances to the members of the Commission. 

Meld: L That the members of this Commission do not hold two dis- 
tinct, compatible offices, and are therefore not entitled to the pay of 
two positions under the principle laid down in the case of Uuii§d 
States y. Saunders (120 U. S., 126). 



ACCOUNTS OF LIEUT. COL. BARLOW. 89 

2, That the United States Army officers, B. and G., are prohibited by sec- 

tion 1269, Revised Statates, from receiving any allowances except 
those expressly anthorized by law, and no allowance for subsistence 
'is authorized by law except when they are engaf^ed upon Coast Sur- 
vey service, and that M. is prohibited by sections 1764 and 1765, 
Revised Statutes, from receiving the per diem allowance, but can bo 
paid actual expenses. 

3. That the per diems must be disallowed. In the settlement of the 

disbursing officer's accounts, B. and G. will be allowed mileage and 
any other allowances tixed by law for army officers, while M. will be 
allowed his actual traveling and subsistence expenses. 

In the accoants of Lientenaiit-Colonel Barlow, disbarsinK 
officer of the International Boundary Gommission to establish 
the boundary line between the United States and Mexico, there 
appear certain items for per diem allowances to himself and 
the other two members of said Gommission, at $10 per day. 
These allowances were authoiized by a letter of the Secretary 
of State of November 13, 1891, addressed to J. W. Barlow, 
lieutenant-colonel, Gorps of Engineers, XJ. 8. A., David DuB. 
Gaillard, lieutenant, Gorps of Engineers, IT. S. A., and A. T. 
Mosman, esq., of the Goast and Geodetic Survey, which reads: 

"By designation of the President you are to constitute the 
International Boundary Gommission on the part of the United 
States, as provided by the treaty with Mexico of July 29, 1882, 
revived by that of February 18, 1889, to relocate, in conjunction 
with fb similar commission appointed by the Government of 
Mexico, the monuments marking the boundary between the 
two countries. • • • During the time that you are actually 
■employed in this work the Department will allow yon each the 
sum of $10 per day to defray your expenses while actually occu- 
pied in the discharge of the work of the Gommission, and in 
•addition your actual and necessary traveling expenses in the 
performance of your duties under this letter of instructions. 

Under Special Orders, No. 59, of September 30, 1891, of 
Brigadier-General Gasey, Ghief of Engineers, it was ordered 
that: 

"By direction of the President, Lieut.-Gol. John W. Barlow 
and First Lieut. David DuB. Gaillard, Gorps of Engineers, 
are detailed for duty in connection with the location and mark- 
ing of the boundary between Mexico and the United States, 
under the convention between those powers." 

And in Special Orders, Ko. 2o9, by command of Major-General 
Schofield, the announcement of the detail of Lieutenant-Golonel 
Barlow and Lieutenant Gaillard was made by J. G. Kelton, 
A^utant-General. Mr. Mosman, who was an assistant in the 
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Coast and Geodetic Survey at $3,000 per annum, was similarly 
ordered by the President about November 1, 1891, which latter 
fact is reported by Dr. T. 0. Mendenhall, Superintendent of 
the United States Coast and Geodetic Survey. 

In the deficiency appropriation act of September 30, 1890^ 
(26 Stat., 504), there was included the followiug: 

^< To enable the President to execute the engagements of the 
convention of July 29, 1882, between the United States of 
America and the United States of Mexico, providing for an: 
international boundary survey to relocate the existing frontier 
line between the two countries west of the Bio Grande, and 
the convention of February 18, 1889, between the United States 
of America and the United States of Mexico, $75,000, in addi- 
tion to the $100,000 appropriated by the act of March 3, 1885." 

The latter appropriation had lapsed. The appropriation of 
$100,000, above referred to, was made in similar language, and 
an additional appropriation in similar, language was made in 
the sundry civil act of August 5, 1892. No a<)t of Congress 
was passed creating this Commission, and the only references 
thereto are found in the treaties as proclaimed by the President 
March 6, 1883 (22 Stat., 986), and October 14, 1889 (26 Stat.,. 
1493), and the appropriation act above cited. 

Section 1269 of the Revised Statutes, which relates to army 
officers, provides: ^^No allowances shall be made to officers, in 
addition to their pay, except as hereinafter provided.'' Sections- 
1270-1273 provide for fuel and quarters, forage and mileage for 
officers, but do not provide for rations or other subsistence, and 
there is no provision for the distribution of rations or the pay- 
ment of subsistence for army officers, except when employed 
on the Coast Survey service, as provided by section 4688. It 
was held in the case of Reid v. United States (18 C. Cls. R., 
625), that an officer of the Maiine Corps, although attached to 
a seagoing vessel, which, in some respects, placed him under 
orders from the !N'avy Department, was, nevertheless, by the 
provisions of section 1612 of the Kevised Statutes, put upon 
the same plane in regard to pay and allowances as an officer 
of the Army, and was, by section 1269, precluded from receiving 
rations. This case seems to me conclusive upon the question, 
that an officer of the Army can not receive rations or subsist- 
ence. The same conclusion was reached in regard to officers- 
of the Army detailed for duty at the World's Columbian Expo- 
sition (p. 5). 
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Mr. Mosman is not an officer of the Army, and does not come 
within the provisions of section 1269. Sections 1763-1765 of 
the Revised Statutes prohibit any officer from receiving extra 
pay or allowance in any form whatever. Section 1765 reads: 

"Ifo officer in any branch of the public service, or any other 
person whose salary, pay, or emoluments are fixed by law or 
regulations, shall receive any additional pay, extra allowance^ 
or compensation, in any form whatever, for the disbursement 
of public money, or for any other service or duty whatever, 
unless the same is authorized by law, and the appropriation 
therefor explicitly states that it is for such additional pay, 
extra allowance, or compensation." 

This section certainly precludes Mr. Mosman from receiving 
additional pay or extra allowance in the nature thereof, and 
therefore would bar him from receiving the per diem of $10 
paid him by Lieutenant Colonel Barlow. A distinction has 
always been drawn between army officers and civilians in the 
character of expenses which they are allowed to receive while 
traveling from their posts of duty. Army officers are supposed 
to be subject to orders at any and all times, to go wherever 
they may be ordered, and therefore to have no permanent 
habitat. The allowances which may be made to them are spe- 
cifically stated by statute, and section 1269 says they shall 
have no other allowances. Subsistence is not among the stated 
allowances, but is mentioned in section 4688 as one which may 
be given them when engaged upon Coast Survey service. The 
authority to allow subsistence when so engaged is conclusive 
evidence that when engaged in other service it was not to be 
allowed. Persons engaged in the civil service of the Govern- 
ment are supposed to have a fixed residence, and when tempo- 
rarily detailed for duty elsewhere, or when obliged to travel 
on the Government service, they have always been allowed 
their actual and necessary traveling expenses. Section 1765 
has never been construed to prohibit the payment of actual 
expenses. While, therefore, Lieutenant-Colonel Barlow and 
Lieuteoant Gaillard can receive nothing for their expenses 
in the way of subsistence, Mr. Mosman may receive actual and 
necessary expenses, and no more. 

The authority to make the allowance of $10 per day is 
claimed by the State Department under the line of cases in 
the Supreme Court of the United States and in the Court of 
Claims, beginning with the case of Converse v. United States 
(21 How.,463), wherein it was held that sections 1763, 1764, and 
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1765 of tlie Revised Statutes did not prohibit an officer who 
held two distinct offices from receiving the salary of both; and 
special reliance is placed upon the case of Meigs v. United 
Statesy (19 0. Gls. B., 497), where an officer on the retired list 
was allowed a per diem as superintendent of the new Pension 
Bureau building. I do not think the principle decided in those 
cases applies to the facts of the present case. In my opinion 
the members of the Boundary Commission do not hold two 
distinct and ciompatible offices at the same time.* Ko such 
office as member of the Boundary Commission was created by 
-Congress. All the members were detailed by order of the 
President to perform the service which the treaty required. 
As officers of the Army, Lieutenant-Colonel Barlow and Lien- 
tenant Gaillard were simply obeying military orders, under the 
•direction of the President, the Commander in Chief of the Army, 
while Mr. Mosman was obeying an order of the President, the 
Ohief Executive of the Nation. An army officer renders such 
service as is required of him, and when acting under orders, is 
simply fulfilling the duties of his office. A civilian, when 
ordered away from his post where he has specific duties, to do 
other work which precludes him from fulfilling the specific 
•duties of the office which he holds, is temporarily performing^ 
under the direction of a superior officer, other work than that 
for which he was originally employed. Mr. Mosman could not 
have performed the duties of an assistant in the Coast Sur* 
yey and the duties of a member of the Boundary Commission, 
along the land boundary line between the United States and 
Mexico, at one and the same time. All the cases, from the 
-case of Converse down, hold that an officer is only entitled to 
•extra pay, additional compensation, or the compensation of 
two offices, when he iti fact holds two distinct, compatible offices 
or appointments, by separate commissions or appointments, 
and '^ which offices may both be held by one person at the 
same time. * * * In the former case, he performs the 
added duties under his appointment to a single place, and the 
statute has provided that he shall receive no additional com- 
I>ensation for that class of duties unless it is so provided by 
special legislation." ( United States v. Saunders, 120 U. S.,126.) 
If the members of the Boundary Commission held two dis* 
tinct and compatible offices at the same time, the office of a 
member of the Boundary Commission must have been a civil 
office, and by section 1222 of the Bevised Statutes, an officer 
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of the Army on the active list << who accepts or exercises the 
functions of a civil office shall thereby cease to be an officer 
of the Army^ and his commission shall be thereby vacated.'^ 
Ify therefore, Lientenant-Colouel Barlow and Lieutenant Oail- 
lard are holding the office of members of the Boundary Oom< 
mission, they have accepted a civil office and have thereby 
vacated their positions as officers of the Army. They are main- 
tain ed on the list of the Army, receive the pay of officers of 
the Army, are recognized by the Department of War as officers 
of the Army, and were detailed by the President as officers of 
the Army to perform duty upon the Boundary Commission. 
Under these circumstances there can be no doubt that they 
tentinue to be officers of the Army. Attorney-General Devens 
held that if the President detailed an Army officer for service 
under the Geological Survey, such officer would not thereby 
hold or exercise the functions of a civil office. He said: 

<< A detail such as is proposed would not be the holding of a 
civil office by election or appointment, and while the service to 
which the officer might be assigned would be civil and lie 
within the sphere of a civil office, if it were performed under 
the authority and in obedience to the orders of his military 
superior, and not as a duty which it was incumbent upon him 
to perform by reason of any relation to or connection with the 
office, it could not be said that in thus performing the service 
he was exercising the functions of a civil office. I do not find 
therefore, that there is any restriction in the provisions of this 
section to the detail by you of a military officer for duty with 
the Interior Department in the Geological Survey adverted to.'^ 
(16 Opin. A. G., 499.) 

The conclusion is irresistible that the Army officers are not 
holding a civil office, and therefore the members of the Bound- 
ary Commission are not holding two distinct and compatible 
offices, which would authorize them to receive the pay of both 
or extra allowance or comx>ensation for doing extra services 
over and above the duties of the one office which they each 
respectively hold. 

The difference between this case and the Meigs case lies in 
this, that Meigs was an officer on the retired list and could not 
be detailed for duty (Sec. 1259, B. S.) and could hold a civil 
office, section 1222, Eevised Statutes, applying only to officers 
on the active list. As he held two different offices in fact he 
was allowed the pay of both. 

The amount of these per diems in Lieutenent-Colonel Bar- 
low's accounts as the disbursing officer of the Oommisaio% 
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must, therefore, be disallowed; but ui>on the settlement of his 
accounts he may be credited for mileage and the other allow- 
auces, if any, authorized by law to be allowed to officers of the 
Army, as above, for himself and Lieutenant Gaillard; and for 
Mr. Mosman, his actual traveling and subsistence expenses. 
Some of Lieutenant-Colonel Barlow's accounts have already 
been settled by the former Comptroller. Under the well-estab- 
lished practice that one officer can not review the actions of his 
predecessor unless some new material fact has been shown, 
the accounts thus settled cannot be reviewed by the present 
Comptroller, and will be allowed to stand. 

B. B. Bowler, 

Ooniptroller. 

IN EB CLAIM OF GEO. W. EVANS, DISBUESmO 
OLEEK, INTEEIOE DEPAETMENT. 

£., disbursing clerk of the Interior Department, was appointed by the 
Secretary of the Interior as disbursing agent of the appropriations 
for the completion of a pnblic building in Utah. He claims a commia- 
sion of three-eighths of 1 per cent on the amount disbursed. 

Held: That no compensation can be aUowed to £. for such services. 

Teeasuey Depaetment, 
• FiEST Compteollee's Office, 

October 20y 1893. 
SiE: Tonrs of the 29th nltimo was duly received. Ton ask 
therein whether you can receive a commission of three-eighths 
of 1 per cent on the amount disbursed by you from the appro- 
priations for the construction of the Utah Penitentiary, and for 
additional wings. On May 31, 1800, you were instructed by the 
then Secretary of the Interior as follows: 

'^ You are hereby appointed disbursing agent of the appro- 
priations made in the sundry civil act of October 2, 1888, 
$50,000, and March 2, 1889, $45,000 for constructing an addi- 
tional wing and completion of the same of penitentiary build- 
ing, Territory of Utah." 

You were to be allowed a commission of three-eightbs of 
1 per cent upon the amount a<^tually disbursed by you. The 
authority for the allowance of such commission it is claimed 
is to be found in the following provision of the sundry civil 
appropriation act of August 7, 1882 (22 Stat, 306) j 

"And any disbursing agent who has been or may te 
appointed to disburse any appropriation for any United 
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IStates coart-honse and post-office, or other building or gronnds, 
Dot located within the 6ity of Washington, shall be entitled to 
the compensation allowed by law to collectors of customs for 
fiuch amounts a« have been or may be disbursed." 

You did not give any additional bond upon the receipt of 
the instructions of May 31, 1890, above referred to, and were 
not considered to have been thereby appointed a special dis- 
bursing agent under the provisions of section 3614, Bevised 
Statutes, which requires such bond. It was decided by the 
Court of Claims in the case of Bartlett y. United States (25 C. 
Cls. B., 389), that the above provision from the act of August 
7, 1882, did not apply to a disbursing clerk in the Departments 
at Washington with a fixed compensation. The reasoning of 
that case is that a disbursing officer is bound to disburse, as 
part of his duties, such appropriations as he is ordered by the 
liead of his Department to disburse, no fixed duties having 
been laid down by law for such disbursing officers, and that 
there is no more reason for the allowance of a commission 
for the disbursement of a fund for the erection of a public 
building to such a disbursing clerk than there would be for 
disbursing ai^y other fund. Since the decision in that case 
disbursing officers of the Departments have in no instance 
been allowed commissions for the disbursement of the appro- 
priations for the erection of a public building. As you did not 
hold two distinct offices, you would be prohibited from receiv- 
ing any additional compensation, under the provisions of 
sections 1763, 1764, and 1765 of the Bevised Statutes, and sec- 
tion 3 of the act of June 20, 1874 (18 Stat., 109). 

In my opinion, therefore, you can not be paid the amount of 
the voucher inclosed with your letter, being three-eighths of 
1 per cent on the actual disbursements made by you on account 
of the construction of the additional wings to the penitentiary 
building of Utah Territory. 

I inclose herewith the papers sent with your letter. 
Bespectfully, yours, 

B. B. BOWLEE, 

Comptroller. 
<Jbo. W. Evans, 

JHshurHng OlerJc^ Interior Department. 
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IN EE ACCOTJNTS OP GEO. W. BVAUS, DISBUESING 
AGENT, INTERIOR DEPARTMENT, FOR MILEAGE 
OF LIEUT. R. R. STEVENS, UNITED STATES ARMY, 
IN CHARGE OF THE HOT SPRINGS RESERVATION. 

[Decided October 20, 1893.] 

S.y an army officer in charge of the Hot Springs Reservation, rendered 
accounts for mileage at 4 cents a mile and railroad fare from Hot 
Springs to Washington via Chicago and Boston, in November, 1892, 
nnder orders of the Secretary of the Interior. Said accounts were 
paid by the disbursing clerk from the appropriation for the protec- 
tion and improvcDient of Hot Springs. 

Held: That under the provisions of the act of July 24, 1876 (19 Stat., 
100), S. is entitled to mileage at 8 cents a mile and no more. The 
proviso in the army appropriation act for 1892 (26 Stat., 773) allow- 
ing mileage at 4 cents and railroad fare is applicable only to the 
toad therein appropriated, and not to the present case, wh^re the 
account is properly payable from another appropriation. 

In the accounts of Mr. Evans there appear two vouchers 
for payments made to Robert R. Stevens, first lieutenant^ 
United States Army, in charge of the Hot S{)ring8 Reserva- 
tion, for mileage at 4 cents a mile from Hot Springs via 
Chicago and Boston to Washington, and return by the same 
route, during November, 1892, under the order of Secretary 
Koble, and for his railroad fare on said journey. Said amounts 
are paid from the appropriation "For the protection and 
improvement of Hot Springs, Arkansas." The payment of this 
amount is justified under the authority of the provision in the 
army appropriation act for the fiscal year 1892 (26 Stat., 773)^ 
which is as follows: 

"For mileage to officers when traveling on duty without 
troops, when authorized by law, one hundred and fifty thou- 
sand dollars: Provided^ That in disbursing this amount the 
maximum sum to be allowed and paid to an officer shall be 
4 cents a mile, distance computed over the shortest usually 
traveled routes, and, in addition thereto, the cost of the trans- 
portation actually paid by the officer over said route or routes^ 
exclusive of parlor- car fare and transfers." 

It will be noticed that the language of that clause is, "that 
in disbursing this amount," to wit, the amount appropriated 
by that act. Lieutenant Stevens's mileage and expenses were 
not paid from that appropriation, but from the appropriation 
for the protection and improvement of Hot Springs, Arkansas^ 
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^bich was the appropriation to which this expense was prop- 
erly chargeable. In the army appropriation act for the fiscal 
year 1877, of July 24, 1876 (19 Stat., 100) the following section 
was enacted: 

"Sec. 2. That when any officer travels under orders, and is 
not furnished transportation by the Quartermaster's Depart- 
ment, or on a conveyance belonging to or chartered by the 
United States, or on any railroad on which the troops and sup- 
plies of the United States are entitled to be transported free of 
charge, he shall be allowed eight cents a mile, and no more, for 
each mile actually traveled under such order, distances to be 
calculated by the^ shortest usually traveled route * • *.'' 

That section has never been repealed except so far as a repeal 
may be implied by the prov^ions of the army appropriation act 
of 1892, first above quoted, when the provisions of said act 
conflict with said section 2 of the act of July 24, 1876. As 
Lieutenant Stevens is not and can not be paid from the appro- 
priation in the army act of 1892, and his expenses are properly 
chargeable to the appropriation for Hot Springs, section 2 of 
the act of July 24, 1876, applies, and he is entitled to receive 
8 cents a mile for each mile actually traveled. It was held 
by Acting Attorney-General Phillips that officers of the Army, 
while acting as members of the Mississippi Eiver Commission, 
traveling to inspect the work under their control, were traveling 
under orders within the meaning of the act of 1876, above quoted. 
An officer of the Army detailed for duty under the Secretary 
of the Interior, when ordered to travel by the instructions of 
the Secretary, must be deemed to be traveling under orders 
within the meaning of said section. It does not appear from 
the order of Secretary Noble that Lieutenant Stevens was to 
return to Hot Springs by way of Chicago, which was not the 
^'shortest usually traveled route." The items in Mr. Evans's 
account must, therefore, be suspended for information as to 
whether Lieutenant Stevens was ordered to return by way of 
Chicago, and when such information is obtained the account 
will be ac^usted by allowing 8 cents a mile as mileage, instead 
of the 4 cents a mile and actual railroad fare which was paid 
to Mr. Stevens. If the amount thus ascertained is more than 
the amount paid by Mr. Evans, an account may be adjusted 
in favorof Lieutenant Stevens for the difference. If the amount 
is less, the difference will have to be charged to Mr. Evans in 
the settlement of his accounts. 

E. B. BOWLEB, 

Comptroller. 
9224 7 
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IN EE ACCOUNTS OP H. T. MELONET, OLBBK UNITED 
STATES -CIRCUIT COURT OP APPEALS POR THE 
FOURTH CIRCUIT. 

[Decided October 21, 1893.] 

M., a clerk of the circuit court of appeals, claims certain per diem fees, 
mileage, and expenses in addition to his salary of $3|000, said claims 
being based upon the language of the act of March 3, 1891 (26 Stat., 
826), creatiug said courts. He also claims expenses incurred in going 
to the organization of the court in his circuit, and prior to his appoint- 
ment. 

Seld : That the salary provided for the clerk of the court is exclusive, and 
no per diem fees, mileage, or other compensation can be allowed. He 
may be allowed as part of the necessary expenses of his office, when 
approved by the court, his actual expenses in going to attend the 
sittings of the court. There is no law authorizing the payment of M.'s 
expenses prior to the date of his appointment as clerk. 

In the accouDts of Mr. Meloney there appear certain items 
which involve the construction of those portions of the act to 
establish the circuit courts of appeals, approved March 3, 1891 
(26 Stat., 826), which relate to the compensation and expenses 
of the clerks of such courts. Section 2 of said act provides : 

• • • " The court shall also appoint a clerk, who shall 
perform and exercise the same duties and powers in regard to 
all matters within its jurisdiction as are now exercised and per- 
formed by the clerk of the Supreme Court of the United States, 
as far as the same may be applicable. The salary of the • • • 
clerk of the court shall be three thousand dolhirs a year, to be 
paid in equal proportions quarterly. The costs and fees in the 
Supreme Court now provided for by law shall be the costs and 
fees in the circuit courts of appeals; and the same shall be 
expended, accounted for, ajid paid for, and paid over to the 
Treasury Department of the United States in the same manner 
as is provided in respect of the costs and fees in the Supreme 
Court." • • ♦ 

Section 9 of said act in part provides: 

"That the marshals, criers, clerJcs, bailiffs, and messengers, 
shall be allowed the same compensation for their respective 
services a^s are allowed for similar services in the existing cir- 
cuit courts." 

In the sundry civil appropriation act of March 3, 1883 (22 
Stat., 631), there is provided: 

"That the clerk of the Supreme Court of the United States 
shall not hereafter retain of the fees and emoluments of his 
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•office, for his personal conapensatlon, over aud above his neces- 
:8ary clerk hire and the incidental expenses of his office, certified 
toby the court, * • • a sum exceeding $6,000 • • • • 
And provided fiirther, that so much of section 3 of the act of 
February 28, 1799, as relates to the compensation of said clerk 
for his attendance in court is hereby repealed." * • • 

The amount fixed by said act of 1799 was $10 per day. There 
is no salary fixed for the clerk of the Supreme Gourt. His 
compensation is entirely paid from the fees collected by him 
•and is not to exceed $6,000, as above stated. A clerk of a 
-circuit court is not allowed by section 839, Revised Statutes, 
-^^ to retain of the fees and emoluments of his office • • • 
for his x>ersonal compensation over and above his necessary 
office expenses, including necessary clerk hire * * * a sum 
exceeding $3,500 a year." No salary is paid clerks of circuit 
^sourts, and their compensation is fixed by the provisions of 
section 839, above quoted. The salary of the clerks of the cir- 
<^uit courts of appeals, of $3,00Q each, is annually appropriated 
by Congress, and paid out of the Treasury, and is not depen- 
dent upon or paid out of the fees of their office. The tariff 
of fees in the Supreme Oourt and in the circuit courts is not 
the same. They differ in the amounts for the same items, and 
one contains items not in the other. 

Mr. Moloney has been paid his salary regularly, and in addi- 
tion claims certain items of expense as authorized by the pro- 
vision of the act of 1891, which says that the costs and fees 
in the circuit courts of appeals shall be expended in the same 
manner as is provided in respect to the costs and fees of the 
Supi^eme Court. He also claims a per diem fee of 85 a day 
when attending upon the court at places other than Kichmond, 
the principal seat of said court, aud where he resides, and 
mileage between Kichmond and the place where a term of 
•<M)urt is held, under the following provisions of section 828 of 
the Revised Statutes : 

" For traveling from the office of the clerk where he is 
required to reside to the place of holding any court required 
by law to be held, five cents a mile for going and five cents 
returning and five dollars a day for his attendance on the court 
while actually in session." 

The provisions quoted from the act of March 3, 1891 (26 Stat., 
826), relating to the compensation of the clerk, are very confus- 
ing and seem hopelessly to conflict. There is provided a spe- 
*cific salary of $3,000 payable from the Treasury and not from 
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the fees collected by the clerk. The clerk of the Supreme Goart 
and the clerks of the circait courts are paid solely out of the fees- 
collected by them, respectively. The maximum which may be 
retained by the clerk of the Supreme Court as his personal com- 
pensation is $6,000, while the maximum which may be retained 
by a clerk of a circuit court is $3,500. The fees coUected by 
the clerk of the Supreme Oourt are not the same as those col- 
lected by a clerk of the circuit court. By the provisions of sec- 
tion 2 of the act, the clerk of the circuit court of appeals is^ 
bound to collect under the tariff of fees of the Supreme Oourt^ 
and those fees when collected are to be expended in the same 
manner as is provided in resx)ect to the costs and fees of the 
Supreme Court, while by section 9 of said act the clerk is ta 
be allowed the same compensation as is allowed for similar 
services in the existing circuit courts. As the fees which are 
paid in the Supreme Court, and which the clerk of the wrcuit 
court of appeals is bound to c<^ect, differ from those which 
are allowed to a clerk of a circuit court, it follows that he can 
not expend the costs collected by him in the same manner as 
the derk of the Supreme Court does, and at the same time 
allow himself fees based on the tariff of the circuit courts, 
which, by section 9, he is permitted to retain. • 

It is a well-established rule of statutory construction that 
where apparently conflicting clauses may be reconciled it is 
the duly of a judge to so construe the act that all the provi- 
sions may have effect. In so far as these provisions relate to 
the compensation of a clerk of a circuit court of appeals they 
seem to be irreconcilable. They have ample scope, however, 
in matters other than the compensation of the clerk, and all 
may be permitted to stand if the mere question of the derk'fr 
compensation be omitted. The clerk's salary is specifically 
fixed and annually appropriated for by Congress. The clause 
of section 2 in regard to the costs and fees similar to those of 
the Supreme Court controls conclusively the amount which 
the clerk is entitled to collect, because there is no other provi- 
sion authorizing the collection of any other fees, and he is to 
expend them in the same manner as the clerk of the Supreme 
Court expends the costs collected by him. This will author- 
ize the payment of all the necessary expenses of the derk 
approved by the court, but can not justify a retention of any 
of the fees on account of compensation, which is spedflcally 
provided by the salary. The clause in section 9 rdates to a. 
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'Beries of ofBcers other than the clerk. As ifc is hopelessly iu 
-conflict with the other sections relating to the clerk's compen- 
sation, and is one of a general character covering other officers 
than the clerk^ the inclusion of the clerk therein mast be con- 
-strned as iDadvertence, and the clause has ample scope by con- 
struing it to cover that which shall be paid to the other officers^ 
■excluding the clerks. In no other way does it seem to me that 
b11 these clauses can be made to stand without irreconcilable 
conflict.* 

Mr. Meloney claims his railroad fare from Baltimore to Bich- 
mond and his expenses in Bichnu>nd at the time the court was 
organized. He attended that session of the court at the request 
of one of the judges of the circuit court of appeals. He was 
not appointed by that court until it had organized, and there- 
fore such of his expenses as accrued before his appointment 
<)annot be construed as expenses of the clerk of the court, and 
must be disallowed. The per diems while in attendance upon 
the court at points other than Bichmoud can not be allowed^ 
because they are in the nature of compensation other than his 
salary. His actual expenses in attendance upon the court at 
these points, and not mileage under section 828, when approved 
by the court, may be included as part of the necessary 
expenses allowed by the court. His accounts will be adjusted 
in accordance with the foregoing opinion. 

B. B. BOWLEB, 

Comptroller. 

IN BB Acootrerrs op l. m. totten, united states 

OOMMISSIONBB, WESTEBN DISTBIOT OF NOBTH 

OABOLINA. 

[Decided November 9, 1893.] 

T.^ a United States commiMioDer, claims fees in contempt proceedings 
which were bad before him, justifying his right to said fees nuder 
a rule of the court in his district authorizing commissioners to punish 
for contempt. 

Seld: That notwithstanding the doubt as to the commissioner's jurisdic- 
tion, in contempt proceedings (29 Fed. Rep., 900; 43 ibid., 510), the 
fees claimed will be allowed, as T. was acting in good faith under a 
rule of court, which purported to confer upon commissioners the 
authority he has exercised in such proceedings. (86 Fed. Rep., 77.) 

Commissioner Totten issued bis warrant of arrest for certain 
jparties for contempt of court in refusing to obey a subpoena 

*Bee, however, Min-ton v. United States (59 Fed. Rep., 349, 65 ibid., 204). 
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issued by himself. The parties were arrested and brought 
before him for trial. One of the defendants purged himself; 
the other two were ordered to jail for five days. The commis- 
sioner justifies his action by claiming that ^^ under the laws of 
North Carolina justices of the peace have the remedy of capias 
for contempt to compel witnesses to attend and testify. United 
States commissioners have by law same powers/' under section 
1014, Revised Statutes. The fees in this case amounted to 
$19.65. 

In the rules of the court for the western district of North 
Carolina there is the following: 

<< Commissioners should be impressed with the dignity and 
honor of their position and shocdd not regard their offices as- 
mere means of making money. They are important judicial 
officers, and when sitting for the hearing of cs^n&eSj have poicer 
to preserve order in their courts by the process of contempt^ and 
they may issue such legal process as may be necessary for the 
proper exercise of their judicial functions.'' 

The question for decision is whether Commissioner Totten 
should be allowed fees claimed by him in these contempt pro- 
ceedings. The question whether United States commissioners 
have any jurisdiction in contempt proceedings has been before 
the courts in two different circuits, in both of which it waa 
held that commissioners have no such power, although justices 
of the peace in the same jurisdiction as the particular commis- 
sioners who claimed the power, were by the local State laws 
authorized to punish for contempt. In both cases the power 
and jurisdiction of the United States commissioners were 
denied. {Ex parte Perkins j 29 Fed. Rep. 900; In re Mason^ 43 
Fed. Eep., 510.) It seems to me that the reasoning of Judge 
Graham in ex parte Perkins is conclusive. But, however that 
may be, I do not understand it to be the duty of the comp- 
troller to determine in all cases what is or what is not within 
the jurisdiction and power of a commissioner or other officer 
of the United States whose accounts come before him for 
adjudication and settlement. 

In United States v. Van Duzee (UOU. S., 169); United States 
V. Taylor (147, U. S., 695); United States v. Jones (147 U. S.,. 
672), and United States v. Payne (147 U. S., 687), it was held 
that where officers of United States courts, acting under the 
orders of the court, did certain acts which, but for the order^ 
would not have been necessary and which orders in certain 
cases may possibly have been beyond the authority of the court. 
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to make, would be allowed the fees for executing the orders of 
the court as if the act had been required of them by law inde- 
pendently of such order. While Commissioner Totten was not 
acting under an express order of court, he was acting under 
rules of the court which purported to authorize the contempt 
proceedings. Under these circumstances there is no reason to 
doubt his entire good faith in the matter or. his belief that he 
was warranted by law in the exercise of the jurisdiction which , 
he claimed. In such a case it would seem that he shoald be 
aUowed the fees for the services which he has rendered. In 
Van Buren v. United States (36 Fed. Bep., 78), it was held by 
Jadge Woods : 

<<That if the affidavit is such in form and substance as fairly 
to call for the deliberate judgment of the commissioner, whether 
or not a criminal violation of some Federal enactment is charged, 
and the commissioner in good faith, holding the presentment 
sufficient, proceeds with the examination, he will be entitled to 
the fees allowed by law, though it should turn out that his 
decision was erroneous." 

It seems to me that the principle of that decision applies to 
the present case, for the commissioner had the right to rely 
upon the rule of court made for his guidance in such a case. 
The amount will^ therefore, be allowed. 

B. B. BOWLEB, 

OamptroUer, 

m BE ACCOUNTS OF GEOBGE W. EVANS, DISBUBS- 
ING CLEBK, INTEBIOB DEPABTMENT, AS TO PAT- 
MENT* FOB ADVEBTISmO. 

[Decided November 20, 189^.] 

In E.'s accounts there are payments for adyertising the pendency of a peti- 
tion for the establishment of a timber reservation under section 24 of 
the act of March 3, 1891, (26 Stat., 1095), but no written authority for 
the advertising accompanies the bill as required by section 3828, 
' Revised Statutes. 

Held: That the requirement of section 3828 is complied with by a general 
circular of instructions, and it is not necessary to file authority vrith 
each particular bill. (10 Fed. Rep., 616.) 

In Mr. Evans's accounts there appear certain payments for 
adyertising notice of the pending of a petition for the estab- 
lishment of a timber reservation under section 24 of the act 
approved March 3, 1891 (26 Stat, 1095), entitled, "An act to 
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must, therefore, be disallowed; but upon the settlement of his 
accounts he may be credited for mileage and the other allow- 
ances, if any, authorized by law to be allowed to officers of the 
Army, as above, for himself and Lieutenant Oaillard; and for 
Mr. Mosman, his actual traveliug and subsistence expenses. 
Some of Lieuteoant-Golonel Barlow's accounts have already 
been settled by the former Comptroller. Under the well-estab- 
lished practice that one officer can not review the actions of his 
predecessor unless some new material fact has been shown, 
the accounts thus settled cannot be reviewed by the present 
Comptroller, and will be allowed to stand. 

B. B. Bowler, 

Comptroller, 

IN BE CLAIM OP GEO. W. EVANS, DISBUESINO 
CLEEK, INTEEIOB DEPABTMENT. 

£., diflbimiDg olerk of the Interior Department, was appointed by the 
Secretary of the Interior as disbursing agent of the appropriations 
for the completion of a public building in Utah. He claims a commia- 
sion of three-eighths of 1 per cent on the amount disbursed. 

Held: That no compensation can be allowed to E. for such serricea. 

Treasury Department, 
• First Comptroller's Office, 

October 20j 1893. 
Sir: Yoars of the 29th aitimo was duly received. Yon ask 
therein whether you can receive a commission of three-eighths 
of 1 per cent on the amount disbursed by you from the appro- 
priations for the construction of the Utah Penitentiary, and for 
additional wings. On May 31, 1890, you were instructed by the 
then Secretary of the Interior as follows : 

" You are hereby appointed disbursing agent of the appro- 
priations made in the sundry civil act of October 2, 1888, 
$50,000, and March 2, 1889, $45,000 for constructiDg an addi- 
tional wing and completion of the same of penitentiary build- 
ing, Territory of Utah." 

You were to be allowed a commission of three-eighths of 
1 per cent upon the amount a<5tually disbursed by you. The 
authority for the allowance of such commission it is claimed 
is to be found in the following provision of the sundry civil 
appropriation act of August 7, 1882 (22 Stat., 306) } 

"And any disbursing agent who has been or may 1)6 
appointed to disburse any appropriation for any United 
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States coart-lionse and postofQce, or other building or grounds, 
not located within the 6itj of Washington, shall be entitled to 
the compensation allowed by law to collectors of customs for 
such amounts as have been or may be disbursed.'' 

You did not give any additional bond upon the receipt of 
the instructions of May 31, 1890, above referred to, and were 
not considered to have been thereby appointed a special dis- 
bursing agent under the provisions of section 3614, Revised 
Statutes, which requires such bond. It was decided by the 
Court of Claims in the case of Bartlett v. United States (25 C. 
Cls. B., 389), that the above provision from the act of August 
7, 1882, did not apply to a disbursing clerk in the Departments 
at Washington with a fixed compensation. The reasoning of 
that case is that a disbursing officer is bound to disburse, as 
part of his duties, such appropriations as he is ordered by the 
head of his Department to disburse, no fixed duties having 
been laid down by law for such disbursing officers, and that 
there is no more reason for the allowance of a commission 
for the disbursement of a fund for the erection of a public 
building to such a disbursing clerk than there would be for 
-disbursing aliy other fund. Since the decision in that case 
disbursing officers of the Departments have in no instance 
been allowed commissions for the disbursement of the appro- 
priations for the erection of a public building. As you did not 
hold two distinct offices, you would be prohibited from receiv- 
ing any additional compensation, under the provisions of 
sections 1763, 1764, and 1765 of the Revised Statutes, and sec- 
tion 3 of the act of June 20, 1874 (18 Stat., 109). 

In my opinion, therefore, you can not be paid the amount of 
the voucher inclosed with your letter, being three-eighths of 
1 per cent on the actual disbursements made by you on account 
of the construction of the additional wings to the penitentiary 
building of Utah Territory. 

I inclose herewith the papers sent with your letter. 
Bespectfully, yours, 

R. B. BOWLEB, 

Comptroller. 
Geo. W. Evans, 

JHsbursif^f OlerJc^ Interior Department. 
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therefore, have to be suspended for a detailed expense acooant 
from Mr. Jones, the amount of which, if approved by the Sec- 
retary of State, may be allowed Mr. Kieckhoefer. (See decis- 
ion In re accounts Lieut. Gol. J. W.Barlow, October 19, 1893,. 
ante^ page 88.) 

B. B. BOWLEB, 

Comptroller. 



IS BE ACCOUNT OF JAMES KEBB, CLEBK, HOUSE 

OF BEPBESENTATIVES. 

In the act of December 21, 1898, pTovision is made for one month'g extra 
pay to annual and session employees of the Senate and House of 
Representatives. Messengers employed in the Hoose post-offloe at 
$800 during the session (209 days) are, under that act entitled to> 
a0-209ths of $800. 

Treasury Department, 
First Co3iy>TROLLER's Office, 

December 22^ 1893. 

Sir: I am in receipt of your communication of the 2l8t 
instant, regarding the amount of money that should be paid to 
three messengers in the office of the postmaster of the House 
of Eepresentatives under the urgent deficiency act approved 
December 21, 1893, which provides for the payment to the- 
employees of the House, << borne on the annual and session rolls- 
on the 3d day of November, 1893, * • ♦ a sum equal to one- 
month's payat the compensation then paid them bylaw." • • • 
The appropriation act originally providing for three messengers 
appropriated the sum of $800 each during the session, and 
said appropriation act contained the following clause: '^That 
wherever the words * during the session ' occur in the follow- 
ing paragraphs they siiall be coustrued to mean 209 days.'' Id 
accordance with the provisions of my letter of September 1» 
1893, these messengers have been paid a per diem equal to- 
the amount which 209 is contained times in $800, and that 
was the compensation paid them by law on the 3d day of 
November, 1893. Under these circumstances, I agree with 
the construction you have placed upon this act, that they ought 
to be paid, as a sum equal to one month's pay, thirty times 
the per diem which they then received as compensation. This 
makes a slight change in the amount which has been formerly 
paid to these messengers under similar resolutions, but the^ 
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change arises from the difference in the phraseology of the 
act making appropriation for their pay for the fiscal year 1894 
firom the phraseology of former appropriation acts. 
Eespectfully, yonrs, 

B. B. BOWLEB, 

Hon. James Kebb, Comptroller. 

OlerJcj House of Mepresentativee. 



IN RB ACOOxJnTS OP WILLIAM H. HAWKINS, 
UNITED STATES MAESHAL FOE THE DISTEIOT 
OF INDIANA. 

[Decided December 8, 1893.] 

« 

A United States marahal will be allowed a doable per diem fee for attend-^ 
ance npon the ooart and before a oomraiBsioner on the same day, nnder 
the authority of United Stain v. Erwin (147 U. S., 685), the language of 
section 829, Bevised Statutes, in regard to marshal's fees being sub- 
stantially the same as that of section 824 relating to fees of attorneys. 

In Mr. Hawkins's accounts there appear certain charges for 
attending the circuit court or district court and also for attend- 
ing examinations before a commissioner upon the same day» 
The question is whether Mr. Hawkins may be aUowed both 
per diems. 

The Supreme Court of the XTniced States, in the case of United 
States Y. Urwin (U7 (J. S., 685), decided that <^ a district attor- 
ney is entitled to charge a per diem for services before a United 
States commissioner upon the same day that he is allowed a 
per diem for attendance upon the court." 

The language of section 829 of the Eevised Statutes in 
regard to marshals' fees, which provides for the per diems for 
attending upon court and before a commissioner, is substan- 
tially the same as that found in section 824, which relates to 
the fees of attorneys. Ko distinction can be drawn, therefore, 
between a marshal and an attorney. Under the authority of 
United 8tat^ v. Erwin the double per diems will be allowed. 

£. B. BOWLEB, 

Comptroller^ 
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DT EB AOOOUNT SPEINGFIELD UNIOIir PUBLISHHSTO 
COMPANY, OP SPEIKGFIELD, MASS. 

[Decided December 29, 1893.] 

The company presents a claim for $3.85 for advertising sale of OoTem- 
ment property which has been allowed and ordered paid oat of the 
permanent annnal appropriation under section 3689, Revised Statntes, 
''To refund money received and covered into the Treasury before the 
payment of legal and just ^charges against the Ame.'' 

Held: That under Bections3617 and 3618, Revised Statute, the entire proceeds 
of such sales must be covered into the Treasury. The payment of this 
claim out of the proceeds of sale prior to its deposit would have been 
unlawful. The appropriation in section 3689 is therefore not available^ 
and the amount will be disallowed. 

The Springfield Union Pabliabing Company presents a claim 
fbr $3.85 for inserting a notice of a sale of Oovernment prop- 
erty in the Springfield Union newspaper, which amount has 
been duly allowed and ordered to be paid out of the perma- 
nent annual appropriation under section 3689, fievised StatnteSi 
for << refunding moneys erroneously received and covered into 
the Treasury/' which appropriation reads: "To refund money 
received and covered intx) the Treasury before the payment of 
legal and just charges against the same." 

Section 3617, Eevised Statutes, provides: 

"The gross amount of all moneys received from whatever 
source for the use of the United States, except as otherwise 
provided in the next section, shall be paid by the officer or 
agent receiving the same into the Treasury at as early a day 
as practicable, without any abatement or deduction on account 
of salary, fees, costs, charges, expenses, or claim of any 
description whatever.'' 

Section 3618, Eevised Statutes, provides: 

"All proceeds of sales of old material, condemned storeSi 
supplies, or other public property of any kind, except the pro- 
ceeds of the sale or leasing of marine hospitals or of the sales 
of revenue cutters, or of the sales of commissary stores to 
the officers and enlisted men of the Army (or of materialSy 
stores, or supplies sold to officers and soldiers of the Army), 
or of the sale of condemned Navy clothing, or of sales of ma- 
terials, stores, or supplies to any exploring or surveying expedi- 
tion authorized by law, shall be deposited and covered into 
the Treasury as miscellaneous receipts on account of 'proceeds 
of Government property,' and shall not be withdrawn or ap- 
plied, except in consequence of a subsequent appropriation 
made by law," 
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These two sections and the laws from which they were taken 
have been continnoasly constrned by this office to mean that 
the gross proceeds of all sales of Government property, with- 
oat any dedactioD whatever, shall be deposited into the Treas- 
nry of the United Slates, except the " proceeds of the sale or 
leasing of marine hospitals, or of the sales of revenne cutters, 
or of the sales of commissary stores to the officers and enlisted 
men of the Army (or of materials, stores, or supplies sold to 
officers and soldiers of the Army), or of the sale of condemned 
Navy clothlDg, or of sales of materials, stores, or supplies to 
any exploring or surveying expedition authorized by law.'^ 
(Decision of Comptroller Tayler, May 13, 1872, quoted in 3 Law- 
rence Oomp. Dec., 46; Decision of OomptroUer Lawrence, ft 
Lawrence Oomp. Dec., 36.) 

Whether this construction was originally right or wrong 
may be the subject of doubt, but where an act has continu- 
ously received a construction for so long a x>eriod of time it 
should be adhered to, especially in view of the fact that if the 
ruling did not carry out the intention of Congress, Congress 
could have changed the law. 

Under the construction placed upon these two sections it 
would have been impossible to deduct this item of 93.85, being 
the cost of the advertisement of the sale of the land, from the 
proceeds of such sale. As the appropriation for refunding 
moneys erroneously received and covered into the Treasury is 
by its terms to be used only <^to refund moneys received and 
covered into the Treasury before the payment of legal and 
just charges against the same,^ and as this item could not 
have been deducted from the proceeds of the sale of the land^ 
it follows that the appropriation for refunding moneys erro- 
neously received and covered is not available for the payment 
of this claim. 

S. B. BOWLEB, 

OomjftroUer. 
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IN EB ACCOUNT OP J. A. MOORE, LATE XJNITED 
STATES MARSHAL FOR NEVADA. 

[Decided December 29, 1893.] 

H.; a United States marshal, claims fees for services rendered after the 
expiration of his commission. He con tinned to act as marshal and 
was recognized by the coart, although no appointment under section 
793, Revised Statutes, was made. 

JSeld: That as by section 779, Revised Statutes, a marshaVs term is limited 
to four years, M. can be allowed no compensation after the expiration 
of his term. 

In the settlement of the accounts of Mr. Moore there was 
Klisallowed certain items on Jane 24, 1893, for fees earned by 
him for services rendered and performed after the expiration 
of his commission. He seeks to have these disallowances 
reviewed and furnishes an elaborate brief upon the subject. 

Section 779 of the Revised Statutes reads : ^* Marshals shall 
be appointed for a term of tour years." 

Section 793 of the Revised Statutes provides : 

" In case of a vacancy in the office of district attorney op 
marshal within any circuit, the circuit justice of such circuit 
may fill the same, and the person appointed by him shall serve 
iiintil an appointment is made by the President and the 
appointee is duly qualified, and no longer." • • • 

No such appointment of Marshal Moore was made after the 
period of four years from the date of his commission had elapsed. 
He continued to act, however, and was recognized by the court 
while so acting as marshal. It is well-established law that a 
de facto officer may not claim compensation, although his acts 
may be valid so far as they affect the public, and although if 
payment is in fact made the money may not be recovered. 

Exactly the same question presented in this case was decided 
by Comptroller Lawrence (Evans's case, 3 Lawrence Comp.Dec, 
111), where it was held that the marshal was not entitled to 
receive compensation for services rendered by him after the 
expiration of his commission. This decision has been continu- 
ously followed since that time, and as there has been no change 
in the law, it will be adhered to. The disallowances made on 
-June 24, 1893, were correct and will stand. 

R« B. Bowles, 

Comptroller, 
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m EB CLAIM OF GEORGE FROST, FOR REFUlfD- 
MENT OF AMOUNT PAID FOR LANDS SOLD FOR 
DIRECT TAX. 

[Decided January 15, 189i.] 

'¥*. presents a claim nnder act of March 2, 1891 (26 Stat., 822), for refundment 
of moneys paid for lands sold for direct taxes in South Carolina, claim- 
ing as assignee of the person to whom the certificates were originally 
issued; said certificates and the'transier are alleged to have been lost 
or destroyed. The proof of F/s ownership not being satisfactory^ the 
claim was referred to the Court of Claims. In December, 1893, F. filed 
a formal assignment to him by the original owner, and the claim is 
again before this Department on this additional proof. 

MM: That nnder section 11 of the direct-tax act of June 7, 1862 (12 Stat., 
425), the certificates were mere evidence of title, and the act of 1891 not 
requiring their production, the claim wtll be allowed, it appearing by 
sufficient proof that F. is the party legally entitled to receive payment. 

Mr. George Frost presents a claim for refundmeDt of moneys 
paid for lands sold for direct taxes in South Carolina^ army 
navy^ and marine land certificates Nos. 203 and 374, for $776.25, 
under tbe provisions of the act of March 2, 1691 (26 Stat., 
^22). 

The evidence to substantiate Mr. Frost's claim is that the 
land was duly sold, and army, navy, and marine land certifi- 
cates Nos. 203 and 374 duly issued to one Abner C. Fish. Frost 
claims as the grantee of said Fish. The original certificates 
are not produced, nor was any transfer from Fish to Frost pro- 
duced when the claim was originally filed. The original certi- 
ficates and the transfer from Fish to Frost are alleged to have 
been lost or destroyed, but the exact details of their loss or 
destruction are not given. Mr. Frost, under oath, says: 

<< That he has reason to believe and does believe that the 
papers pertaining to this transaction perished in the great fire 
of the city of Boston, when much property belonging to this 
deponent was consumed, but he here again avers that he was 
and still is the grantee in good faith and for valuable considera- 
tion of all the rights of the said Abner 0. Fish of the tracts of 
land described in the petition, and he has never parted with 
his right thereto, and the documents relating to the said trans- 
fer are his property wherever they are, and he is entitled to 
their immediate possession, though he believes them to be irre- 
coverably lost.^ 

Mr. Henry G-. Judd makes affidavit that he has been a 
resident of the town of Beaufort, S. 0., since 1862; that 
he is familiar with many of the transactions relating to the 
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sales of lands by the direct- tax commissioners; that he kne^r 
Abner G. Fish bought the land in question, and that Mr. Fish 
brought Mr. Frost to his office; that Fish had sold the certifi- 
cates of sale to Frost; that they were then in Frost's possession, 
and that, at Mr. Frost's request, he took temporary charge of 
the lands, and continued to do so until 1866, when he turned 
over his charge to Mr. Wood, a nephew of Mr. Frost's; that 
subsequently he became chief clerk of the United States direct- 
tax commissioners and remained so for nearly three years; that 
about the first of April, 1868, said Wood, as the agent of 
George Frost, surrendered and gave up possession of the lands 
on behalf of his uncle, George Frost. 

One George Gage furnishes an affidavit stating that he knew 
Mr. Judd became the agent of Mr. Frost, and that the land 
remained in the possession of Mr. Frost until it was sur- 
rendered by him to the commissioners. 

This evidence not being satisfactory, the case was referred 
to the Court of Claims by the Secretary of the Treasury. Sub* 
sequently a transfer was obtaiued from Mr. Fish to Mr. Frost, 
dated December 18, 1893, in which he recited thut he had 
become the owner of said certificates Nos. 203 and 374, << which 
certificates were by me duly assigned and transferred to George 
Frost, of the city of Boston, State of Massachusetts, for valu- 
able consideration and in good faith, to whom also I sold my 
right, title, and interest in and to the lands described in the 
said certificates, and whereas I am informed that the docu- 
ments executed by me to transfer my interest to the said 
George Frost have been lost or destroyed, and that same 
can not now be found and produced, and I, being willing to 
reaffirm the said sale, transfer, and assignment, having been 
requested so to do by the said George Frost, now, know all 
men by these presents," followed by a formal transfer of all 
his right, title, and interest in and to said certificates, and 
closing, "and hereby declare that I have no further interest 
in and to tlie said original certificates, or the claim which they 
represent." 

When this transfer was obtained the claim was withdrawn 
by the Secretary from the Court of Claims and forwarded to 
the accounting officers for adjustment. The honorable Fifth 
Auditor disallows the claim on the ground — 

" That the certificates upon which the claim is based are not 
produced and there is not sufficient evidence of their destmc- 
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tion. Under the decision of the Court of Claims and the prac* 
tice of the accounting officers, the future production of the 
certificates, with assignnients made at a former time by Mr. 
Frost, without fraud or collusion, would be sufficient to enti- 
tle their holder to payment of the amount shown by them to 
be due under the act of March 2, 1891." 

The act of March 2, 1891 (26 Stat., 823), provides that— 

" It shall be the duty of the Secretary of the Treasury to 
pay to such persons as shall in each case apply therefor, or to 
their heirs at law, devisees, or grantees, in good faith and for 
valuable consideration, whatever sum was so paid to the United 
States io such case. That before paying any money to such 
persons the Secretary of the Treasury shall re<|uire the person 
or persons entitled to receive the same to execute a release of 
all claims and demands of every kind and description what- 
ever against the United States arising out of the execution of 
said acts, and also a release of all right, title, and interest in 
and to the said lands." 

The original sales were made and the certificates issued 
under the provisions of section 11 of the .act of June 7, 1862 
(12 Stat., 425). There is nothing in said section 11 which indi- 
cates that the certificates shall have any force or value other 
than the mere evidence of sale, and the certificates themselves 
do not purport to confer any greater right. The act of March 
2, 1391, while it requires a release of all claims against the 
United States arising out of the execution of the direct-tax 
acts, and also a release of all right, title, and interest in and 
to the lands, does not mention the certificates. If the posses- 
sion of the certificates had conferred a right, it would seem 
natural that Congress should have required a surrender of the 
certificates as a condition precedent to the recovery of the 
amount paid for the lands. 

As the evidence is satisfactory that Mr. Fish was the pur- 
chaser, was given the certificates, transferred them to Mr. 
Frost, who entered into possession of the property andoccupied 
the same until he surrendered it to thedirect-tax commissioners, 
and all the parties In interest make oatli to the fact that Mr. 
Frost is the party entitled to the refundment of the money, I 
can see no objection to allowing the amount. 

In the case of Oertrude J. Thomas v. United States^ which 
was referred to the Court of Claims by the Secretary because 
similar certificates were not produced and were alleged to have 
been lost or destroyed, and that the claimant derived her right 
from the will of her husband, who was the original purchaser 
9224 8 



114 DECISIONS OF THE FIKST COMPTROLLER. 

and the owner of said certificates, which will had also been 
lost, the Court of Claims under the evidence therein presented/ 
after ascertaining who the heirs or devisees of the original 
purchaser were, gave judgment for them, notwithstanding the 
loss or destruction of the original certificates, on evidence no 
stronger than that preseuted in the present case. 

Under the decision in that case, and for the reasons above 
stated, the present claim will be allowed. 

B. B. BOWLEB, 

Oomptroller, 
nr BE APPBOPBIATION TO PAY JOEL GBAYSON. 

[Decided January 15, 1894.] 

An appropriation to pay a salary for a fixed period at a certahi rate per 
month, although the total amount appropriated is less than would be 
required at that rate, can not be increased by the Treasury Depart*, 
ment to carry out the evident intention of Congress. 

In the urgent deficiency appropriation act of December 21| 
1893, tliere appears the following appropriation: 

"To pay Joel Grayson for services rendered in the Docu- 
ment Room since December fourth, eighteen hundred and 
ninety-three, and to continue him in said service until and 
including December thirty-first, eighteen hundred and ninety- 
four, at seventy-five dollars per mouth, nine hundred and 
sixty-three dollars and fifty-nine cents." 

The pay for the period from December 4, 1893, to and include 
ing December 31, 1894, being one year and twenty-seven days, 
would be $905.32, or $1.73 more than the amount named in the 
appropriation. An appropriation warrant has been made out 
in the warrant room of the Secretary's office for $515.32, being 
the amount within the fiscal year 1894, with the intention of 
leaving $450 to be included in a warrant for the six months 
of the fiscal year 1895, on the ground that Congress has 
expressed an intention to pay said Joel Grayson at the rate of 
$75 per month for the period mentioned, which would 
amount to $965.32. The Constitution of the (Jnited States, 
clause 7, section 9, article 1, provides: ^<No money shall be 
drawn from the Treasury but in consequence of appropriations 
made by law.'' Congress may have intended that Joel Grayson 
should be paid at the rate of $75 a mouth for the time 
indicated, but they have appropriated only the sum of $963.59« 
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The amount appropriated being specific can not be increased 
for the purpose of carrying out an apparent intention of Con- 
gress. K Joel Grayson should serve the full time he might be 
entitled to a claim for the difference between the salary earned 
by him, at the rate specified, and the amount appropriated, 
but this would not authorize the increase of the amount as 
appropriated. Mr. Comptroller Lawrence held, under a similar 
appropriation, that the amount might be increased in order to 
•carry out the intention of Congress (5 Lawrence Comp., Dec.| 
S33). He disapproved of the opinion of the Court of Claims 
in the Jordan case (19 C. Cls.B,, 108). That case was appealed 
to the Supreme Court of the United States and the decision of 
the Court of Claims was affirmed (113 U. 8., 418). See also 
United States v. Price (116 U. S., 44). In these two cases the 
act of Congress not only made an appropriation of a specific 
amount, but also provided : *^ That the Secretary of the Treas- 
ury be, and he is hereby, authorized and directed," to pay the 
sums to the several parties named. 

While the exact principle decided by those cases probably 
does not apply to the present case, which is simply one of an 
appropriation to enable a payment to be made, yet, in my 
opinion, when Congress apx)ropriate a specific amount, that 
amount can not be enlarged; although if they appropriated 
a larger sum than necessary to carry out their intention, their 
intention would govern within the limits of the amount appro- 
priated. {Colbath^s €(186, 3 Lawrence, Comp. Dec, 280.) Cali- 
fornia Oase^ (5 Lawrence, Comp. Dec, 333), is hereby overruled. 

The amount included in the present warrant, being the cor- 
rect amount for the fiscal year 1894, is therefore approved, bat 
.Trhen a warrant issues for the six months within the fiscal 
year 1895, only the difference between the amount now con- 
tained in the appropriation warrant and the total appropria- 
tion of $963.59 can be included therein. 

B. B. BOWLEB, 

Comj^trolUir. 
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IN RE CLERK'S DOCKET PEES IN OASES TRAITS- 
FERRED FROM ONE DIVISION TO ANOTHER 
DIVISION OF A DISTRICT COURT, WHERE THERE 
ARE SEPARATE CLERKS FOR EACH DIVISION. 

[Decided January 17, 1894.] 

It haying long been the practice to allow to the clerk a docket fee when 
a case is transmitted from the district to the circuit coort, the sam» 
principle requires the allowance of a docket fee when a case is trans- 
ferred from one division of a district to another diyition haying a 
different clerk. 

There are several claims now pending in this office by clerks 
of district courts for docket fees in cases transferred from the 
divisions of the district courts of which they are severally the 
clerks^ to other divisions of the same courts^in districts where 
by law there are different clerks for each division. 

In United Suites v. McCandless (147 TJ. S., 692), it was held 
that a docket fee is not taxable untH the case is finally disposed 
of. It has long been the practice to allow a docket fee where 
a case is transmitted from the district to the circuit court, on 
the ground that it is finally disposed of so far as the district 
court is concerned. The same reasoning would apply to a case 
where the transfer is from one division to another division of 
the same district court, there being different clerks for each 
division of the court. In Van Duzee y. United States (41 Fed. 
Sep., 577), it was held that the removal of a case for trial from 
one division of a district to another is not a discontinuance or 
a dismissal, and a docket fee is not chargeable until the case 
is terminated. In the district of which Van Duzee was the 
clerk there was only one clerk for all the divisions of the dis- 
trict. The question now under consideration was, therefore^ 
not determined by that case. As the practice of allowing a 
docket fee when a case is transmitted from the district to a 
circuit court has prevailed for a very long time, and the law 
upon the subject is doubtful, the practice will not now be 
changed, and as the same principle would apply to the removal 
of a case from one division of a district court to another where 
there is a different clerk, a docket fee will bo allowed in such 

case. 

& B. Bowles, 

Comptroller. 
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iN BE CLAIM OP GEOKGE W. JOLLY, UNITED 
STATES ATTORNEY FOR THE DISTRICT OP KEN- 
TUCKY. 

[Detided Janaary 18, 1894.] 

J., ft United States district attorney, presents a claim fbr $250, for special 
compensation for services rendered on behalf of officers of the United 
States whom plaintiffs, by a bill in equity in a State court, sought to 
ergoin from prosecuting their work as engineers, such officers acting 
under authority of the War Department. The bill was dismissed by the 
plaintiffs without prejudice. J.'s claim was allowed by the Attorney- 
General in the sum of $150, payable from the appropriation ''special 
compensation district attorneys.'' 

Held: That, as by section 299, Revised Statutes, the fees for such services 
must be assimilated, as near as may be, to those provided by law for 
similar services, and a fee of $20 on a ''final hearing in equity'' being 
provided by section 824, no larger fee seems permissible, although on a 
statement of account in accordance with section 824 other foes may be 
found to be allowable. The claim as presented can not be allowed. 

Mr. Jolly presents a claim for services rendered on behalf 
of the defendants in the case of Dennis Long & Co. and the 
Kentucky Lead and Oil Company, plaintiffs, against Amos 
Stickney and Granville W. Shaw, defendants, in the Louls- 
TiUe law and . equity court, in the county of Jefferson and 
"State of Kentucky, being a suit in equity to enjoin the said 
Stickney, a United States engineer, and the said Shaw, an 
assistant engineer of the United States engineer's office, Irom 
• continuing to blast rock in front of plaintiffs' property, which 
blasting was being done in the prosecution of their work as 
engineers of the United States in the canal and ground adja- 
cent thereto belonging to the United States and under their 
control and pursuant to the lawful authority of the War 
Department of the United States. The case wassubsequently, 
on motion of the plaintiffs, dismissed without prejudice. The 
claim is for $250, and has been allowed by the Attorney- 
General in the sum of $150, payable out of the appropriation 
*^ special compensation district attorneys," $76 thereof for the 
year 1890 and $75 for the year 1893. 

It is claimed by the Attorney-General, in a letter prepared by 
Mr. Hodges, law clerk of the Department of Justice, in charge 
of the accounts of officers of the United States courts, that 
-this allowance is permissible on the ground that it is not a 
suit in the courts of the United States, and therefore the fee 
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bill contained in sections 823, et seq.y does not apply; that 
prior to the enactment of the Revised Statutes there was a 
clause in the fee bill of 1853, which, however, was left out of 
the Revised Statutes, providing "for services of counsel ren- 
dered at the request of a head of a Department, such sum as 
may be stipulated or agreed upon," and that such a case as the 
one under consideration would have come within that clause; 
that since the creation of the Department of Justice the x)ower 
to employ counsel by the head of a Department has been taken 
away and conferred upon the Attorney-General, and that^ 
therefore, he, the Attorney-General, may fix such compensa* 
tion as he deems equitable and just. Section 299 of the 
Revised Statutes provides : 

"All accounts of the Uniled States district attorneys for 
services rendered in cases instituted in the courts of the IJnited 
States, or of any State, when the United States is interests, 
but is not a party of record, or in cases instituted against the- 
officersof the United States, or their deputies, or duly appointed 
agents, for acts committed or omitted or suffered by them in the- 
lawful discharge of their duties, shall be audited and allowed 
as in other cases, assimilating the fees, as near as may be, to* 
those provided by law for similar services in cases in which 
the United States is a party." 

This section is taken irom section 12 of the act of August 
16, 1856 (11 Stat., 50), and has not been changed, except that 
in lieu of the words at the close thereof, "to those provided by 
law for similar services in cases in which the United States is a 
party," the original act had : "To those provided by the act of 
February 26, 1853 (10 Stat, 161), for like or similar services.'^ 
This section clearly implies that it shall be the duty of a district 
attorney, when called upon to do so, to defend officers and 
other servants of the United States in such cases. Attorney- 
General Gushing held : "It is the official duty of district attor- 
neys to appear in the Federal courts of their respective districts- 
in all cases in which the United States shall be concerned^ 
although the case may stand, not in the name of the United 
States, but of some officer of the United States." (8 Opin., 
399.) This opinion was given on February 20, 1857. He says: 

"You referred to me, on the 2d of March, 1855, a proposed 
circular which involved questions as to the fees of district 
attorneys, and requested my views thereon. 

" The question was, whether, when a district attorney appears 
under direction of the Secretary of the Treasury, as counsel 
for a collector of customs in revenue cases, he is to be consid- 
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ered, in relation to the question of his official compensation, as 
appearing. officially or whether unofficially, as on a special 
retainer 1 And so of other cases, in which the Government 
might sue or defend as the real party in interest, without the 
suit being expressly in the name of the United States. 

"My impression, suggested to you verbally at the time, was, 
that the official duty of a district attorney covers such cases, 
at least when sued in the courts of the United States. 

"We concurred, however, in thinking it well to refer the 
question to Congress, in order that it might be determined by 
a declaratory law, rather than to place the decision^on a rul- 
ing of the Attorney-General. That having been done by the 
act of August 16, 1856 (11 Stat., 49), it is unnecessary to 
argue the question upon its original merits." 

It is thus seen that section 299 was expressly enacted at the 
SttggBStion of Attorney-General Gushing in order that the 
right of a district attorney to receive compensation for services 
rendered by him in a State court, in defense of an officer of the 
United States, sht)uld be simply for official fees and not for an 
allowance "as on a special retainer." 

Before the enactment of the Bevised Statutes, and while the 
clause in the fee bill of 1853 allowing such compensation as 
might be fixed by the head of a Department emplojdng a dis- 
trict attorney, was still the law, it was held that where a dis- 
trict attorney appeared in a State court the assimilated fee 
should be such an amount as the head of a Department author- 
ized. Since the eniEU^tment of the Bevised Statutes Attorney- 
General Devens held (16 Opin., 99) that such an assimilation 
should be made as to make the fees conform as nearly as x)08si- 
ble to the fee bill contained in section 823 et 9eq. of the 
Bevised Statutes* He says, on page 101: 

"It is asked whether the compensation of a district attorney 
in a case like the one under consideration is regulated by sec- 
tion 299 of the Bevised Statutes. I am of the opinion that this 
section applies to the account of a district attorney for his serv- 
ices in such a case. It in terms extends to accounts of that 
officer for services in any case, whether the suit be brought in 
a State court or in a United States court, when the Govern- 
ment is interested in such case, but is not a party of record, 
and also to his accounts for services in cases instituted 
(whether in a State or a United Statt».8 court) against officers 
or agents of the Government for acts committed or omitted in 
the lawful discharge of their duties. ♦ • • 

"By sectljii 299 the compensation of a district attorney for 
services like those embraced in the account of Mr. Duskin 
must be assimilated as near as may be to the fees provided by 
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law for similar services in cased in which the United States is 
a party. Where no fees are thus provided, to which the com- 
pensation of the district attorney in respect to any particular 
part of his services can be assimilated, it must be deemed to be 
contemplated by this provision that a fair and reasonable 
allowance for such part of his services shall be made by the 
head of the proper Department. It does not appear that Mn 
Duskin's account has been made out in conformity to the 
requirements of that section, and until this appears the ques- 
tion of the propriety of allowing and paying it admits, in my 
opinion, of no other than a negative answer. • • ♦ 

" That account should be returned to him with directions 
to restate it in accordance with the provisions of section 299 
and then to render it to the court for approval as required by 
the act of 1875; after which it will be proper for him to return 
it, to the end that it may be ' audited and allowed as in other 
cases.' " 

In Smith v. United States (26 G. 01s. B., 568) it was said, on 
page 575: 

^^If he is entitled to this pay at all it is under sections 823 
and 824, which prescribed all the fees that can be allowed to 
district attorneys, and section 299, which provides that for unof- 
ficial services district attorneys shall be allowed payment 'assim- 
ilating the fees, as near as may be, to those provided by law 
for similar services in cases in which the United States is a 
party.' 

"The items of service in this case are not proved, and we 
have no means of determining what the assimilated fees would 
be, but they would be small under any circumstances in com- 
parison with the charges of the district attorney in his accounts, 
and were probably not considered of enough consequence to be 
proved. If he were allowed assimilated fees in every case 
charged for, the amount as we make it could not exceed $280, 
and probably would be much less." 

In Hillbornw. United States (27 0. Cls. R, 547) it was held: 

"The Attorney-General and the accounting officers have not 

Eower to reduce the assimilated fees where the amount is fixed 
y statute. A judge has no power to make an allowance to a 
district attorney in cases tried before him if there is an assim- 
ilated fee for the service. Where the Attorney-General directs 
a district attorney to appear on behalf of the Government in 
a suit in equity, he is entitled to a fee of $20." 

In that case tlie Attorney-General attempted to cut down the 
fees allowed by the court in a large number of cases in habeas 
corpus proceedings, wherein the court had fixed a fee of $10 in 
each case, assimilating said fee to those allowed by section 824 
of the Revised Statutes. The accounting officers followed the 



CLA.IM OF ABIAL LATHHOP. 121 

Attomey-GeoeTal in the dednctions which he made. The Court 
of Claims held the action unanthorized, and said, on page 665: 

<^ In each of the cases therein charged for the claimant is 
•entitled to an assimilated fee of $10, under the provisions of 
the Eevised Statutes, section 299, with reference to the tax- 
able fees in similar cases under fievised Statutes, section 824, 
where that fee is allowed in cases at law when judgment is ren- 
dered without a jury. ^ 

As the suit in which Mr. Jolly appeared was not prosecated 
to final decree, there is no fee fixed therefor in section 824. If 
the suit had been prosecuted to final decree, all that could have 
been allowed under sectiou 824 would have been $20, being a 
docket fee << on a final hearing in equity. " As $20 is the max- 
imum which could have been allowed in any case in such a 
proceeding had the case been brought in a court of the United 
States, and as by section 299, where the action is in a State 
«ourt, the fees are to be assimilated as near as may be to those 
provided for cases in the courts of the United States, no greater 
fee than $20 seems permissible. It is possible, however, on the 
statement of an account in accordance with section 824, Bevised 
•Statutes, other fees may be found to be allowable. The amount 
as claimed will be -disallowed, and Mr. JoUy be required to 
atate an account in accordance with the provisions of section 
^24, Bevised Statutes. B. B. Bowleb, 

Comptroller. 

IN BE CLAIM OF ABIAL LATHBOP, UNITED STATES 
ATTOBNEY FOB THE DISTBICT OF SOUTH CABO- 
LINA. 

[Decided January 19, 1894.] 

ti; a United States district attorney, presents a claim for $290, for services 
in a State court within his district, on behalf of defendant, a United 
States Army officer. The amount claimed was allowed by the Attorney- 
General as payable from the appropriation " special compensation dis- 
trict attorneys/' On October 14, 1893, the amount was disallowed by 
the Comptroller on the ground that during the year in which the 
services were rendered, L. received his maximum personal compensa- 
tion, lie now asks that the decision of the Comptroller be reviewed. 

Meld: 1. That the services rendered in this case were rendered in his offi- 
cial capacity as district attorney as required by section 299, Revised 
Statutes. 

'2. Fees earned in such cases are emoluments of his office required, by section 
833, to be included in his semiannual returns, and as he has already 
received his maximum for the year, nothing can be allowed. 

Mr. Lathrop presents a claim for $200 for his services in the 
<5a8e of Cartledge v. Abboty in the court of common pleas for the 
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county of Edgefield, S. C, which sum was duly allowed to him by 
the Attorney-General, payable from the appropriation " special 
compensation district attorneys.'' The account was duly for- 
warded to the First Auditor, and after being passed by him^ 
was transmitted to the First Comptroller for his decision 
thereon. On October 14, 1893, the amount was disallowed on 
the following grounds: "During each calendar year covered 
by this account the attorney received the maximum personal 
compensation." Mr. Lathrop asks to have that decision 
reviewed, claiming that the services rendered are not within 
those required of him as district attorney and therefore are 
not within the maximum of $6,000 fixed by section 835, Bevised 
Statutes, for the compensation ot a district attorney. The suit 
was against Captain Abbot, who was an officer of the United 
States Army engaged in the performance of his official duty in 
operating a quarry. The action was, therefore, one which came- 
within the provisions of section 299, Bevised Statutes, which 
provides : 

"All accounts of the United States district attorneys for 
services rendered in cases instituted in the courts of the 
United States or of any StatCj * * * or in cases instituted 
against the offleers of the United States, or their deputies^ or duly 
appointed agents, for a4its committed or omitted or suffered hy^ 
them in the lawful discharge of their duties, shall be audited 
and allowed as in other cases, assimilating the fees, as near as 
may be, to those provided by law for similar services in cases 
in which the United States is a party.'' 

This section clearly makes it the duty of a district attorney 
to appear in such cases when required by the Attorney-Gen- 
eral. It will not be necessary to determine the amount which 
would be allowable to Mr. Lathrop, if his claim were made in 
the manner required, in order to assimilate the fees, as near as 
may be, to those allowed by law under sections 823, 824, 
Bevised Statutes, if it is determined that such fees as he 
would be entitled to in this case are required to be included 
in his emolument return and are within the maximum or 
$6,000 per annum, to which he is limited by law, and which 
sum he has already received for the year in which these serv- 
ices were rendered. It has been held by the Attorneys-General 
and by the courts, when cases have been presented, that such 
fees are within the maximum, and that ruling, which agreea 
with the opinion of the present Attorney-General, will be- 
adhered to. (16 Opin., 99 j Hillborn v. United States^ 27 C. Ols- 
B., 647, and 28 0. Cls. B., 237.) 
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In the first decision of the Hillhorn case (27 0. Cls. B., 555) 
it was said : 

^< If the district attorney appears in such case, the most 
that he is entitled to charge is an assimilated fee, under 
Eevised Statutes, section 299, of $5 a day for each day of his 
necessary attendance allowed by Eevised Statutes, section 
324- • • •. In each of the cases therein charged for the 
claimant is entitled to an assimilated fee of $10^ under the pro- 
visions of the Bevised Statutes, section 299, with reference to 
the taxable fees in similar cases under Bevised Statutes, sec- 
tion 824, where that fee is allowed in cases at law when judg- 
ment is rendered without a jury.'' 

The judgment in that case having been for a sum larger than 
the maximum allowable to a district attorney for any one year^ 
it was sent back to the Treasury Department for revision. 
Coming up before the Court of Claims the second time, it was- 
decided, on February 27, 1893 (28 0. Cls. B., 240), where, after 
referring to the former decision and specifying the claims 
above referred to and quoting sections 833 and 834, Bevised 
Statutes, Bichardson, C. J., said: 

^^The language of section 833, in terms, is broad enough to 
require in the return * emoluments of his office, of every 
name and character,' assimilated fees as well as fees directly 
prescribed by law. Assimilated fees are emoluments of his^ 
office." 

The disallowance of Mr. Lathrop's claim must, therefore, 
stand. B. B. Bowleb, 

Comptroller. 

m BE CLAIM OP T. B. BOBLAND, UNITED STATES 
ATTOBNEY FOB THE EA8TEBN BISTBICT OF VIB- 
GINIA. 

[ Decided Januaxy 19, 1894. ] 

B., ft United States distfict attorney, presents a claim for $150, as special 
compensation for filing a bill in equity in a United States circuit 
court/ the suit not being prosecuted to a final hearing. The Attorney^ 
General has allowed him $75, payable from the appropriation "special 
compensation district attorneys." 

Held: That the claim being for services rendered in a United States- 
court, sections 823, 824, Revised Statutes, govern; and no fee contained 
in section 824 being applicable to this case, the salary of $200 provided 
by section 770 being for ** extra services," covers the services, as na 
specified compensation is ''otherwise expressly provided by law.'' 
($ 823.) {Qih»on v. Peters, 150 U. 8., 342, 347.) 

Mr. Borland presents a claim of $150.50 for his services in 
tlie suit of the United States against Bethany Eloyd in th^ 
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circuit court of the United States for his district; said services 
consisted in the filing of a bill in equity in said circuit court to 
obtain an injunction restraining said Floyd and all others from 
disposing of certain real estate in the county of Accomac^ and 
the filing of a lis pendens on the said real estate in the clerk's 
office of the said county of Accomac, and the holding of the 
said injunction and lis pendens until a judgment had been 
obtained and docketed in a case at law then pending in said 
circuit court brought by the United States against said Floyd. 
The Attorney-General has allowed Mr. Borland (75.50 on 
the said claim, payable from the appropriation, << special com- 
pensation district attorneys." Mr. Borland in stating the serv- 
ices rendered by him, after reciting them as above set forth, 
says : 

^^Thus securing a lien on the real estate of said Bethany 
Floyd and rendering possible the collection of the said sum of 
$680.74. Note : The proceedings in this case were taken with- 
out direction i^om the Department of Justice, the United States 
attorney assuming the risk and cost thereof, with knowledge 
of the fact that the bill in equity and the proceedings therein 
could not be maintained in case of controversy, the purpose 
of the United States attorney being to arrest any disposition or 
transfer of the said real estate of the defendajit, Bethany Floyd, 
until a judgment could be obtained and docketed against the 
said Bethany Floyd in the clerk's office of the county of Acco- 
mac." 

It appears that he was successM in accomplishing his pur- 
pose. I have no doubt that the action taken by Mr. Borland 
was of decided advantage to the United States and that he was 
acting in entire good faith and for the best interests of the 
Government; but it does not appear that it is the duty or 
within the power of a district attorney to bring a suit of the 
character named unless previously authorized thereto by the 
Attorney-General, unless it were a mere incident to another 
suit which he had previously been authorized to bring for the 
collection of a sum due the United States. If it were a mere 
incident and part of the main suit, the fees for the main suit 
would cover all that the district attorney could recover. If it 
were a separate proceeding, as it seems to have been, although 
for the purjmse of aiding the collection of the amount claimed 
in the main suit, it was nevertheless a suit in a circuit court of 
the United States and would, therefore, be covered either by 
the specific fees provided in sections 823, 824, Revised Stat^ 
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ntes, or if no specific fee is contained therein, be covered by 
Lis salary of ♦200, fixed by section 770, Kevised Statutes, 
which is stated to be for "extra services.'' It does not appear 
that the case was prosecated to a final decree and therefore 
the docket fee of $20 allowable by section 824, Revised Stat- 
utes, "on a final hearing in equity," can not be allowed; nor 
does there appear to be any other fee provided for by section 
824 covering the services rendered by Mr. Borland in -this case. 
There is, therefore, no specific fee for the services rendered by 
him. Being a case in the United States courts, section 823 
specifically provides: 

^'The following and no other compensation shall be taxed 
and allowed to attorneys, solicitors, and proctors in the courts 
of the United States, to district attorneys • • • in the 
several States and Territories, except in cases otherwise 
expressly provided by law. But nothing herein shall be con- 
strued to prohibit attorneys, solicitors, and proctors from 
charging to and receiving from their clients, other than the 
Government, such reasonable compensation for their services, 
in addition to the taxable costs, as may be in accordance with 
general usage in their respective States, or n^y be agreed 
upon between the parties.'' 

Unless, therefore, there is some other express provision of 
law authorizing payment in such cases, Mr. Borland can not be 
allowed anything for his services in this matter. It is claimed 
that the appropriation, " special compensation district attor- 
neys," which reads, "For payment of district attorneys, the 
same being for payment of such special compensation as may 
be fixed by the Attorney-General for services not covered by 
salary or fees," authorizes such payment. It has been held, 
however, that the salary of (200 paid to a district attorney 
was intended to cover all his extra services in court, and there- 
fore this appropriation which is only for services rendered 
which are not covered either by fees or salary, is not available 
for this purpose. Attorney-General Butler, in 1836, construing 
the act of February 28, 1799 (1 Stat., 625), in which the salary 
of (200 payable to a district attorney first appears, said: 

"It is true that the annual sum of $200 is expressly given 
by the act of 1799 as already observed, in full compensation 
for all extra services, but these words must be understood as 
having regard to the subject-matter, that is to say, the judicial 
courts of the United Statea; and they therefore mean extra 
serviees in the courts of the United States for which no special 
compensation is allowed." (3 Opin., 47.) 
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See also Oibson v. Peters (150TJ. S., 342), where on page 347 
it is said : 

"Congress evidently intended to require the performance 
by a district attorney of all the duties imposed upon him by 
law, without any other remuneration than that coming from 
his salary, from the compensation or fees authorized to be 
taxed or allowed, and from such other compensation as is 
expressly authorized bylaw specifically on account of services 
named." * 

As these services are covered by the salary fixed by law no 
other allowance can be made. Mr. Borland having expended 
^0 cents for amount paid to the clerk of the county of Acco- 
mac for recording his lis pendens and for docketing the judg- 
ment in case of United States against Bethany Floyd, this 
«um may be allowed him, in the settlement of his emolument 
account, as payable from the earnings of his office. The 
amount of $75 allowed him by the Attorney-General for his 
services in the case will be disallowed. 

B. B. BOWLEB, 

Comptroller. 

IN RE CLAIM OP T. R. BORLAND, UNITED STATES 
ATTORNEY FOR THE EASTERN DISTRICT OF 

VIRGINIA. 

[Decided January 19, 1894.] 

B.y a United States district attorney, claims, and was allowed by the Attor- 
ney 'General, $50, as special compensation for services rendered, under 
direction of the Attorney-General, in defending the United States in a 
suit brought pursuant to section 6, act March 3, 1887 (24 Stat., 505). 

Eeld: That the fee bill, sections 823, 824, et seq., govern, as well when the 
United States is defendant as when it is plaintiff, and but $10 can be 
allowed as the fee in a case at law. (Bashaw v. United States, 47 Fed. 
Rep., 40; 50 ibid., 749.) 

Mr. Borland presents a claim for services in the district court 
of the United States in the case of the petition of Gordon 
Poindexter, filed pursuant to section 6 of the act of March 3, 
1887, providing for the bringing of suits against the Govern- 
ment of the United States (24 Stat., 605), the said services 
having been rendered by direction of the Attorney-General, 
$50. That amount is allowed by the Attorney-General to be 
paid from the appropriation, ** special compensation district 
attorneys." 

In a letter from the Attorney-General, prepared by Mr. 
Hodges, law clerk of the Department of Justice, in charge of 
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-the accounts of officers of the United States courts, it is 
claimed that when the fee bill of 1853, now incorporated into 
sections 823, 824, et seq. of the Kevised Statutes was enacted, 
there was no provision of law for bringing suits against the 
United States, and that therefore the fees contained in the act 
of 1853 can not apply to duiies performed by a United States 
attorney in the defense of suits brought against tbe Govern- 
ment^ and that there being no fee fixed, the Attorney-General 
may fix the compensation and pay the same out of the appro- 
priation, " special compensation district attorneys." 

It is true that when the act of 1853 was parsed there was no 
regular provision of law authorizing suits to be brought against 
the United States, although previous to that time sundry 
8X>ecial acts had been passed allowing such suits to be brought, 
hence the original act of February 26, 1853 (10 Stat., 162), from 
which section 824,Eevised Statutes, known as the district attor- 
neys' fee bill was taken, containing the following clause : <^ In 
every case where a district attorney has during the last six 
years, prosecuted or defended a suit in which the United 
States was concerned, in a district where the law allows no 
taxable attorney's fees, and for which he has received no com- 
])ensation, except his per diem and annual salary, he shall be 
paid for his services according to the provisions of this act." 
This clause, sx)ecifically referring to cases where a district 
attorney defended the United States during a period of six 
years prior to the passage of that act and authorizing the 
application of the fees contained therein to such cases, clearly 
Implies that for the future such fees would apply to cases in 
which he defended the United States, if there were any such. 

It wiU also be noticed that the same fees were authorized to 
be taxed and allowed to attorneys, solicitors, and proctors in 
the courts of the United States, in suits between individuals 
when they were representing the defendants as well as when 
they were representing the plaintiffs. Section 6 of the act of 
Maihch 3, 1887, provides: *'It shall be the duty of the district 
attorney upon whom service of petition is made as aforesaid 
to appear and defend the interests of the Government in tbe 
suit." • • • When this act was passed, section 823 of the 
Revised Statutes was the law. 

Soid section reads : 

"The following and no other compensation shall be taxed 
and allowed to attorneys, solicitors, and proctors in the courts 
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of the United States, to district attorneys, clerks of the cir- 
cuit and district courts, marshals, commissioners, witnesses, 
jurors, and printers in the several States and Territories, 
except in cases otherwise expressly provided by law. But 
nothing herein shall be construed to prohibit attorneys, solic- 
itors, and proctors from charging to and receiving from their 
clients, other than the Oovernment^ such reasonable compensa- 
tion for their services, in addition to the taxable costs, as may 
be in accordance with general usage in their respective States, 
or may be agreed upon between the parties.'^ 

Under this state of the law I am of the opinion that when 
Congress passed the act of March 3, 1887 (24 Stat., 506), by sec- 
tion 6 of which they made it the duty of the district attorney to 
attend to cases brought against the United States in the courts 
of the United States within their respective districts, they 
intended to apply the fee bill contained in sections 823 et seq^ 
to the duties performed by them in such suits. In Bashaw y» 
United States (47 Fed. Eep., 40) it was held : 

" Services rendered by a United States district attorney in 
defending an action brought against the United States by an 
ex-district attorney, for fees alleged to have been earned by 
the latter while in office, fall within the Bevised Statutes of the 
United States, section 824, and he can not recover as compen- 
sation for sucn services more than $10, the amount fixed by 
said section for fees of attorneys in actions at law." 

This case was affirmed on appeal in the circuit court of 
appeals (50 Fed. Bep., 749), although no allusion is made to^ 
this particular point in the opinion delivered in that court. 
See also Gibson v. Fefters (150 U. S., 342), where, on pages 347^ 
348, it is said : 

<< Congress evidently intended to require the performance 
by a district attorney of all the duties imposed upon him by 
law, without any other remuneration than that coming from 
his salary, from the compensation or fees authorized to be 
taxed and allowed, and from such other compensation as Is 
expressly authorized by law specifically on account of services 
named.'' 

On the authority of Bashaw v. United States, which is directly 
in point, taken in connection with the expression of opinion 
contained in Oibson v. Peters, above quoted, only $10 can be 
allowed Mr. Borland for the services in defending the United 
States against the claim of Mr. Poindexter. 

E. B. BOWLEB, 

ComptroUeTm 
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DT RE CLAIM OF GEORGE A. NEAL, UNITED STATES 
ATTORNEY FOR THE WESTERN DISTRICT OF 

MISSOURI. 

[Decided January 19, 1894.] 

N., a United States district attorney, presents a claim for special compen- 
sation in the sum of $50 for filing a bill in equity and procuring a 
decree for the cancellation of a patent erroneously issued. The services 
were performed by direction of the Attorney-General, who approves 
the bill, payable out of the appropriation '' special compensation 
district attorneys." 

field : That section 824, Revised Statutes, having provided a fee of $20 ** on 
a final hearing in equity," and the fees contained in section 824 being, 
by section 823, made exclusive, no other compeusation can be allowed* 
{Ba9hav> v. United States, 47 Fed. Rep., 40; 50 ibid, 749.) 

Mr. Neal files a claim for "filing bill in equity and procur- 
ing decree for the cancellation of a patent erroneously issued 
to one Edward Humphreys • • • by direction of the hon- 
orable Attorney-General, by office letter of August 24, 1891, 
$50." The amount has been allowed by the Attorney-General, 
payment to be made from the appropriation, "special compen- 
sation district attorneys.'' That appropriation reads: 

"For payment of district attorneys, the same being for pay- 
ment of such special compensation as may be fixed by the 
Attorney-General for services not covered by salary or fees, 
$5,000.'' 

The Attorney General, in a letter of December 30, 1893, 
prepared by Mr. Hodges, the law clerk of the Department of 
Justice, in charge of the accounts of the officers of the United 
States courts, says in regard to this account: 

"That the compensation allowed by the Department is not 
for merely filing the bill, but for 8ervice»s rendered prior to being 
able to file it. It was a matter of difficulty for the Land Office 
to ascertain who the defendants were and where they were; 
the original Humphreys, to whom the patent was issued, being 
dead ; his children having scattered in various directions, with- 
out making any effort to enforce any right under the patent; 
and the original patent being returned to the custody of the 
Government by parties outside of the suit, it became necessary 
to ascertain who the possible parties were against wliom the 
nominal suit was to be brought. This was the difficulty. It 
required investigation which took time and much inquiry. This 
was the real ground for fixing his special corn pen satioii . There 
is no fee for preparation of suits, although the appropriation 

9224 9 
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authorizes it. There being no specific fee, the service is one 
of special compensation to a district attorney for services not 
covered by his salary or fees." 

The argument amounts to this: That as certain work is nec- 
essary in the preparation of a suit and the fee bill does not 
provide any fee therefor, a special allowance may be made by 
the Attorney-General out of the appropriation, ^< special com- 
pensation district attorneys." This would equally apply to every 
case prosecuted by a district attorney, leaving only to the 
Attorney-General to determine whether special comx>ensation 
should be allowed and in what amount. I can not think such 
was the intention of Congress. The preparation of a case is a 
work incident to the case itself, and as a fee has been fixed, by 
section 824, Revised Statutes, for all the services in a case, that 
fee is exclusive. 

Attorney-General Gilpin, on April 17, 1840 (3 Opin.,516), said : 

"It may, however, happen, and frequently does, that in 
criminal cases of this nature preliminary inquiries and serv« 
ices of various sorts necessary to discover the criminal, and 
procure adequate evidence, must be made at much trouble and 
expense. Such services I do not think a district attorney can 
be expected to render, without special instructions and rea- 
sonable remuneration ; nor do I consider them as falling within 
the class for which the above-mentioned law intended to pro- 
vide." [The law authorizing a salary of 8200 to district attor- 
neys.] "For services, therefore, of this nature, rendered by 
the district attorney of Indiana, previous to the passage of the 
third section of the act of the 3d of March, 1839, 1 think a rea- 
sonable allowance may be made by the head of the propei 
Executive Department." 

It will thus be seen that, although Attorney-General Gilpin 
held that certain work in the preparation of a case was not 
included within the salary or fees of a district attorney, yet 
that the iict of March 3, 1839 (§ 17G5, R. S.), prohibited their 
payment. {See also 10 Opin., 351.) There has been no law 
since then authorizing their payment, for the proviso in the 
act of June 20, 1874 (18 Stat., 109), which reads: '^Provid^d^ 
That this shall not be construed to prevent the employment 
and i)ayment by the Department of Justice of district attor- 
neys as now allowed by law for the performance of services 
not covered by their salary or fees," only authorizes special 
compensation "iis now [then] allowed by law." 

It will be noticed that Mr. !Neal does not ])resent his bill for 
preiiaring for suit, but for filing bill in equity and procuring 
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^decree. In BiJtshaw y. United States (47 Fed. Sep., 40), it was 
said: 

^^ For services rendered by the district attorney in bringing 
a suit against a national bank, and obtaining a forfeiture of 
its charter, he is not entitled to more than $10. the fees pre- 
scribed by section 824; there being no other law of the United 
States giving a compensation to a district attorney for snch 
services.'' 

This case was affirmed, on appeal, by the circuit court of 
appeals (50 Fed. Bep., 749), although this point was not alluded 
to in the decision of that court. The principle decided in that 
case seems to cover the present claim, and as section 824 pro- 
vides for a docket fee of (20, <<on a final hearing in equity," 
^hat amount will be allowed and no more. 

B. B. BOWLEB, 

Comptroller. 



IS BE CLAIM OF P. H. WI]^ST0:5f, UNITED STATES 
ATTOBNB Y FOB THE DI8TBICT OF WASHINGTON. 

[Decided January 19, 1894.] 

W., a United States district attorney, presents a claim for $1,500 for ser- 
▼ioes in two cases in State courts, subsequently removed to the United 
States circuit court, said suits being against officers of the United 
States. ' The Attorney-General approved the bill for $1,000, of which 
|400 were for services rendered while W. was district attorney and 
$600 for services after he went out of office, the $400 payable from the 
appropriation " special compensation district attorneys,'' and the $600 
to be reported to Congress for a deficiency appropriation. 

Held: 1. That W., not having been commissioned as special assistant and 
not having taken the oath required by section 366, Revised Statutes, 
and no certiflcftte as required by section 365 having been furnished 
by the Attorney-General, tlie $600 can not be allowed at the present 
time, nor is there any appropriation now available. 

2. W. having received, during the year in which these services were ren- 
dered, the maximum compensation allowed by law, the $400 charged 
for services while he was district attorney can not be allowed. 

Mr. Winston presents a claim for $1,500 for services ren- 
dered in two cases in the State courts of Washington and 
which were subsequently removed into the circuit court of the 
United States. These cases were between private parties to 
.restrain a railroad corporation fiom laying a railroad track 
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across the Puyallup Indian Eeservation in defiance of the* 
wishes of the Indians, and against some of the officers of the* 
United States. It does not clearly appear what the interest 
of the United States was in the case, but that point is not dis- 
puted and, presumably, the fact that officers of the United 
States seem to have been interested in the proceedings as such 
officers, would make the suits ^ases in which the United States 
are concerned. It appears that when Mr. Winston first 
became engaged in these cases he was the United States district 
attorney for the district of Washington, but that while the 
cases were stiU pending he went out of office. The Attorney- 
General has allowed $1,000 for all his services in connection 
with the cases, payable from the appropriation ^' special com- 
pensation district attorneys." Ascertaining the fact to be that 
Mr. Winston was not in office all the time he rendered services 
in connection with said causes, the Attorney-General has 
divided said amount of il,000into two claims, to wit, for serv- 
ices while Mr. Winston was acting as district attorney, $400, 
and for services rendered after he ceased to be such district 
attorney, $600. This division was not made until after the 
account had been transmitted to the First Auditor and by him 
forwarded to the Comptroller, and is contained in a letter from 
the Attorney-General, dated December 30, 1893, in which he 
says: "The remaining portion of the $1,000, to wit, $600 for 
services rendered in that case after he ceased to be district 
attorney, will be sent to Congress with others for appropria- 
tion to pay legal counsel rendered in the interests of the 
United States." 

As Mr. Winston had not been previously commissioned to 
appear as special assistant to the Attorney-General or to one 
of the district attorneys, and had not taken the oath required 
by law as such special assistant, under section 366, Revised 
Statutes, and as there is no certificate of the Attorney-General 
that his services were actually rendered, and that the same 
could not have been performed by the Attorney-General, or 
the Solicitor-General, or the officers of the Department of Jus- 
tice, or by the district attorney, as required by section 365, 
Revised Statutes, the $000 could not be allowed even if there 
were an appropriation out of which to pay the same. As Mr. 
Winston has been paid the maximum allowed him by law lor 
the year 1893, in which the services were rendered for which 



CLAIM OF ELLERY P. INGHAM. 133 

the $400 was allowed by the Attorney-General, that sum can 
not be paid. Whether Mr. Winston can be allowed the $600 
for services rendered by him after he ceased to be district 
attorney, if an appropriation should be made and the Attor- 
ney-General should furnish the certificate required by section 
365, can only be determined when such a case is presented for 
the action of the Comptroller. The whole claim as at present 
presented must, therefore, be disallowed. 

K B. Bowxee', 

Comptroller. 



m EB CLAIM OP ELLEET P. IFGHAM, UNITED 
STATES ATTOENEY FOE THE EASTEEN DISTEICT 
OP PENNSYLVANIA. 

[Decided January 29, 1894.] 

L| a United States district attorney, presents a claim for special compen- 
sation for services rendered m pursuance of the act ot August 1, 1888 
(25 Stat., d57)| and by direction of the Attorney -(general at the request 
of the Secretary of the Treasury, in the United States court within his 
district, in proc^sedings to condemn lands for a site for a public build- 
ing. 

Held: 1. That on the presentation of a bill rendered in accordance with 
section 824, Revised Statutes, the fee prescribed by that section can 
be allowed, and no more. 

2. That it is the duty of a district attorney, by section 771, Revised Stat- 
utes, to prosocute every suit brought by the United States in any 
United States court within his district, his compensation therefor being 
fixed by section 824, which fee is, by section 823, made exclusive. 

S. That suits for condemnation of lands for the public use are like all 
other suits, and come within the provisions of sections 771, 823, 824, 
Revised Statutes. , 

4* Payment of extra compensation in this case is prohibited by sections 
1764 and 1765, Revised Statutes. No provision for extra compensa- 
tion for such services existed prior to the act of June 20, 1874 (18 
Stat., 109), and, therefore, the proviso in section 3 of that act for extra 
compensation " as now [then] allowed by law," does not apply to this 
case. {Smith Y. United States, 26 C. Cls. R., 568; Cole and Taggart v. 
United States, 28 C. Cls. R., 501; Gibson v. Peters, 150 U. S., 342.) The 
statutes, decisions of the courts, opinions of the Att>omeys-GeneraI, 
and the practice of the accounting officers of the Treasury Depart- 
ment relating to the salary, fees, and special compensation of district 
. attorneys reviewed. 
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5. Unless a claim is clearly allowable under the law, it is the duty of ac 
Comptroller to disallow it. The claimant^ if dissatisfied with the 
action of the accounting officers, has a remedy in the conrts, whereas 
the decision of the Comptroller, if against the Government, is linal 
and conclusive. (^ 191, K. S.) 

Semhle : That there is no authority of law for the allowance of special com- 
pensation to district attorneys for their services in examining titles to 
lands sought to be acquired by the United States by condemnation or 
otherwise. 

Mr. Bllery P. Ingham presents a claim for services rendered 
in the matter of the condemnation proceedings against a block 
of property in the city of Philadelphia, said proceedings hav- 
ing been taken under the direction of the Attorney-General at 
the request of the Secretary of the Treasury, in pursuance of 
the acts of March 3, 1891, and August 5, 1892, providing for 
the purchase of a site and the erection of a building for a new 
United States mint in the city of Philadelphia. The amount of 
the bill is, for services rendered between October 28, 1892, 
and December 31, 1892, $3,000, and services rendered between 
January 1, 1893, and June 30, 1893, $5,000; total, 98,000. The 
bill is approved in the usual form and in the manner required 
by law by the United States circuit judge, said services having 
been rendered in the United States court at Philadelphia, under 
the provisions of " An act to authorize the condemnation of 
lands for sites for public buildings, and for other purposes,^ 
approved August 1, 1888 (25 Stat, 357). The account was for- 
warded by Mr. Ingham to the Attorney-General, and on Decem- 
ber 6, 1893, was transmitted by him to the Secretary of the 
Treasury, accompanied by a letter, in which he says: 

" I have the honor to transmit herewith, for appropriate action 
by your Department thereon, an account of the United States 
attorney for the eastern district of Pennsylvania, amounting 
to $8,000, for services performed by him in the proceedings 
lately had oh behalf of the United States to acquire by con^ 
demnation certain land in the city of Philadelphia, • • • 
which had been selected for the site of the proposed new mint 
building. This account was recently forwarded to this Depart- 
ment by the district attorney, accompanied by an explanatory 
letter dated the 14th of October last, a copy of which is also 
transmitted herewith. In my judgment the amount charged 
therein is fair and reasonable, having regard to the nature, 
importance, and duration of the services rendered." 

The account has been referred to me by the Supervising 
Architect of the Treasury, to whom it had been sent by the 
Secretary, because the appropriation for the payment of the= 
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exx^ensea connected with the mint site at Philadelphia is under 
his control, with the reqaest that I inform him what amount 
may be paid on said bill. In this way my opinion is asked in 
advance of the formal presentation of the claim as an item in 
the accounts of the disbursing officer charged with the duty of 
disbursing the appropriation for the PhUadelphia mint sit«. 

It will be noticed, in the first place, that although the serv- 
ices are stated to have been rendered under the direction of 
the Attorney-General, presumably by the predecessor of the 
present incumbent of that office, the account does not receive 
his specific approval other than that contained in the state- 
ment: ^^In my judgment the amount charged therein is fair 
and reasonable, having regard to the nature, importance, and 
duration of the services rendered." This, however, may be 
implied as expressing his assent to its payment to the extent 
that his assent is necessary as a condition precedent to pay- 
ment. 

Section 771 of the Revised Statutes, which is taken from the 
judiciary act of 1789, provides : " It shall be the duty of every 
district attorney to prosecute in his district • • • all civil 
actions in which the United States are concerned." • • • 

Section 770, Eevised Statutes, provides : 

" The district attorney for the southern district of New York 
*is entitled to receive quarterly, for all his services, a salary at 
the rate of six thousand dollars a year. For extra 'services 
the district attorney for the district of California is entitled to 
receive a salary at the rate of Ave hundred dollars a year, and 
the district attorneys for all other districts at the rate of two 
hundred dollars a year." 

Section 823, Revised Statutes, provides : 

** The following and no other compensation shall be taxed and 
allowed to attorneys, solicitors, and proctors in the courts of 
the United States, to district attorneys, ♦ • ♦ in the sev- 
eral States and Territories, except in cases otherwise expressly 
provided by law. But nothing herein shall be construed to 
prohibit attorneys, solicitors, and proctors from charging to and 
receiving from their clients, other than the Ooveriunent, such 
reasonable compensation for their services, in addition to the 
taxable costs, as may be in accordance with general usage in 
their respective States, or may be agreed upon between the 
parties." 

" The following and no other compensation" to be taxed and 
allowed to district attorneys referred to in section 823 is 
found in sections 824, 825, and 827. Sections 823 and 824 are 
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taken from the act of February 26, 1853 (10 Stat., 161), which 
is known as the fee bill. That act, as orignally passed in 1853, 
in addition to the clauses now contained therein, also contained 
the following: "For the senices of counsel rendered at the 
request of the head of a Department such sum as may be stip- 
ulated or agreed on." Sections 825 and 827 provide for certain 
fees to the district attorneys for certain services required of 
them but which do not relate to the character of case in which 
Mr. Ingham was engaged. Sections 838, 3085, and 4646 also 
provide for fees in certain cases. 

Section 3 of the a<^t oi June 20, 1874 (18 Stat, 109), reads as 
follows: 

"That no civil officer of the Government shall hereafter 
receive any compensation or perquisites, directly or indirectly, 
from the Treasury or property of the United States beyond 
his salary or compensation allowed by law : Provided^ That this 
shall not be construed to prevent the employment and payment 
by the Department of Justice of district attorneys as now 
allowed by law for the performance of services not covered by 
their salary or fees." 

In the sundry civil appropriation act of October 2, 1888 
(25 Stat., 545), the following appropriations were made: 

"For the payment of United States district attorneys, the 
same being for payment, of the regular fees provided by law 
for official services • • • dollars. • 

"For payment of district attorneys, the same being for pay- 
ment of such special compensation as may be fixed by the Attor* 
ney-Qeneral for services not covered by salary or fees, Ave 
thousand dollars." 

Similar clauses are found in the sundry civil appropriation 
act of each year since 1888. Before that time the appropria- 
tion for the pay of district attorneys was not divided, the 
appropriation in the sundry civil act of March 3, 1887 (24 
Stat., 541), reading: " For payment of United States district 
attorneys • • • dollars." 

Section 299, Revised Statutes, provides: 

"All accounts of the United States district attorneys for 
services rendered in cases instituted in the courts of the 
United States, or of any State, when the United States is 
iTiterested, but is not a party of record, or in cases instituted 
against tlie officers of the United Stat(»s, or their deputies, or 
duly api)ointed ajijents, for acts committed or omitted or 
siiifered by them in the lawful discharge of their duties, shall 
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1)6 audited and allowed as in other eases, assimilating the fees> 
as near as may be, to those provided by law for similar services 
in cases in which the United States is a party." 

These are all the present provisions of law relating to the 
pay of district attorneys. 
Section 1764, Bevised Statutes, reads as follows: 

" No allowance or compensation shall be made to any officer 
^)r clerk, by reason of the discharge of duties which belong to 
any other officer or clerk in the same Or any other Department; 
and no allowance or compensation shall be made for any extra 
services whatever, which any officer or clerk may be required 
to perform, unless expressly authorized by law.'' 

This section was originally enacted on August 20, 1842. 
Section 1765, Bevised Statutes, reads as follows : 

"Ko officer in any branch of the public service, or any other 
person whose salary, pay, or emoluments are fixed by law or 
regulation, shall receive any additional pay, extra allowance, 
-or compensation, in any form whatever, for the disbursement 
of public money, or for any other service or duty whatever, 
unless the same is authorized by law, and the appropriation 
therefor explicitly states that it is for such additional pay, 
extra allowance, or compensation." 

This section is taken from the acts of March 3^ 1839, and of 
August 23, 1842. 
Section 355, Revised Statutes, provides : 

'<I^o public money shall be expended upon any site or land 
purchased by the United States for the purposes of erecting 
thereon any armory, arsenal, fort, fortification, navy-yard, cus- 
tom-house, light-house, or other public building of any kind 
whatever, until the written opinion of the Attorney-General 
shall be had in favor of the validity of the title, nor until the 
•consent of the legislature of the State in which the land or site . 
may be, to such purchase, has been given. The district attor- 
neys of the United States, upon the application of the Attor- 
ney-General, shall furnisli any assistance or information in 
their power in relation to the titles of the public property lying 
within their respective districts." • • » 

This section is taken from tlie joint resolution of September 
11, 18il (5 Stat., 468). A clause in the sundry civil appropri- 
ation act of March 2, 1889 (25 Stat., 941), provides: 

"That hereafter all legal services connected with the pro- 
■curement of titles to site for public buildinpfs, other than for 
life-saving stations and pier-head lights, shall be rendered by 
United States district attorneys: Provided further^ That here- 
after in the piocureuient of sites lor such public buildings 
it shall be the duty of the Attorney-General to require of 
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» 

the grantors in each case to furnish, free of all expenses to- 
the Government, all requisite abstracts, official certifications, 
and evidences of title that the Attorney-General may deem 
necessary." 

The question presented for determination is under what pro- 
vision of law is Mr. Ingham entitled to compensation for the 
services rendered by him in connection with the condemna- 
tion proceedings to acquire title to the site for a new mint in 
Philadelphia. His services having been rendered in a case in 
the United States courts within his district, and section 771 
making it his duty to prosecute all civil actions within his dis- 
trict in which the United States are concerned, it would seem 
that the fee bill contained in section 824, Revised Statutes, 
which by section 823 is made exclusive, should be the law gov- 
erning the fees to be paid to him. It is contended, however, 
that the fee bill does not apply to condemnation proceedings, 
which are steps taken in the acquisition of a title to property 
which the Government desires to obtain; that examinations of 
titles and suits in regard to the same are not and never have 
been considered to be within the provisions of the tee bill; 
that prior to the creation of the Department of Justice the 
head of a Department had the right to employ counsel to exam- 
ine the title to lands desired by such Department and to pay for 
such service such amount as was agreed upon, under that pro- 
vision of the fee bill of 1853, which has been quoted above, 
but which is not contained in the Eevised Statutes. This 
claim is made on the authority of several opinions of the 
Attorneys-General. (7 Opin., 46; 9 Opin., 146; 11 Opin., 433; 
12 Opin., 416, and 19 Opin., 63.) All of these opinions, with the 
exception of the last, were given before the Department of 
Justice was created in 1870, when the heads of Departments 
were prohibited from employing counsel and all legal services 
were required to be rendered by the Attorney-General and the 
other officers of the Department of Justice, the district attor- 
neys or by special attorneys appointed by the Attorney-Gen- 
eraL Attorney-General Gushing, on January 25, 1855, in 
answer to the following question: "Whether a district attor- 
ney of the United States is entitled to special o()nn)ensation 
for performing the duty of examining, at the request of any 
head of Department, the title of lands proposed to be pur- 
chased by the United States,^' said: 

"I have had some hesitation on this subject, in view of the 
provisions of the act of Congress of February 20, 1853, defining 
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tbe fees of district attorneys, marshals, and clerks of the cir- 
cuit and district courts. 

<^The act provides no fee for this duty, although it is 
required of district attorneys to make such exaipiuation of 
titles and abstracts thereof for the information of the Attorney- 
General, to enable him to pass on titles according to the pro- 
visions of the joint resolution of September 11, 1841. 

^^The duty is a delicate and important one, requiring legal 
science and much care and personal attention. 

'^On the whole, it seems to me reasonable to consider the 
act of 1853 as providing the fees only of the duties enumer- 
ated; and that for duties not enumerated, he is to have a fee 
either in the analogy of those fixed by the act, or at the sound 
discretion of the head of Department ordering the service. 

'^ I beg leave to add that the fee for this service, in each case, 
should, it seems to me, when det'Crmined by the respective 
head of Department, be charged to the appropriation for the 
particular purchase of which there may be question." (7 Opin., 
46.) 

If, as Attorney-General Gushing found, it was made by law 
the duty of the district attorney to make examinations of 
titles under the joint resolution of September 11, 1841, and 
the fee bill provided all the fees which he was entitled to 
receive for duties required of him by law, it seems difficult to 
see where he found the law which authorizes a district attor- 
ney ^'to have a fee either in the analogy of those fixed by the 
act, or at the discretion of the head of Department ordering 
the service.'' From the language he uses it is quite evident 
that he had some doubts upon the subject. 

On May 25, 1858 (9 Opin., 146), Attorney-General Bla<3k, 
referring to the services rendered by a district attorney in 
defense of officers of the United States, when rendered at the 
request of a head of a department, said (p. 147): 

"When a duty is enjoined upon him by the law of his office, 
and not merely by the request of a Department, he is bound 
to perform it, and take as compensation what the law gives 
him. That is his contract; and if it be a bad one for him, he 
has no remedy but resignation. The subject is not open to a 
new bargain between him and any other officer of the Goverur- 
ment. AH criminal prosecutions and all civil suits in which 
the United States are a party of record fall within this prin- 
ciple. In them, no charge for extra services can be legally 
allowed, though it be true that some of them require an amount 
of labor and skill for which the compensation allowed by the 
fee-bill is altogether inadequate. I can not make out, in any 
way satisfactory to my own mind, the ingenious distinction 
which would pay. the officer as attorney whdt the feebill gives^ 
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and then pay him besides a quantum meruit for managing the 
same case as eounselJ" • • • 

"There are other services which fall, as to compensation, 
within the same rule (to wit, that the head of department 
fihoold fix the compensation). Such are the examination of , 
land titles, reports upon applications for pardon, taking depo- 
sitions upon petitions for remission of forfeitures, and, gener- 
ally, all professional assistance which may be needed or called 
lor by any of the Departments. • • • It should also be 
made to appear that the services were not of such a character 
that he was legally bound to give them without a request It 
must be kept in mind that when a district attorney is instructed 
or ordered by a Department to prosecute a criminal, or bring 
suit on a bond, or perform any other duty which the law casts 
upon him, his compensation is not ascertained by agreement. 
In. such cases his authority to appear is derived not from the 
request but from the law" (p. 149). 

As Attorney-General Black did not have before him a case 
involving the examination of land titles, what he said on that 
subject was only incidental to another matter, and can not be 
held to be his considered opinion upon that question. "No refer* 
ence was made by him to the joint resolution of 1841, and 
what he says in regard to cases where a district attorney acts 
when legally bound to give his services without the request of 
ahead of a Department, which a district attorney was required 
to do by the joint resolution of 1841, upon application of the 
AttorneyOeneral, contradicts the mere allusion to the examina- 
tion of titles as not being within the fee bill of 1853. 

Attorney-General Speed, on March Q, 1866 (11 Opin., 433), 
in regard to the examination of a land title, said: 

"The only point in regard to which there has ever been^a 
diversity of opinion, so far as I know, is as to whether the 
compensation payable for that sort of service is to be regarded 
as demandable under the fee-bill of 1853, or independently of 
the provisions of that statute." 

He then refers to the opinion of Attorney-General Gushing, 
above referred to, and to the opinions of Attorney-General 
Elack, and states that this latter ofiicer held that the fee-biU 
of 1853 applied to '* cases where the authority and duty of the 
officer to act are derived from the law, and also in cases where 
his authority and duty spring from the request of a head of a 
department." He then goes on to say: 

"When a duty is enjoined upon him by the law of his office, 
and not merely by the reqnest of a Department, he is bunna 
to perform it, and' take as compensation the fee mentioned in 
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the statute. • • • In every such case, whether it be on© 
of magnitude and importance, requiring an amount of pro- 
fessional skill and labor for which the compensation allowed 
by the fee-bill is altogether inadequate, or whether it be one 
of an entirely different character, the fee provided by the 
statute is the only compensation which the district attorney 
has any right to claim or receive. But, on the other hand, 
for every service rendered merely at the request of the head 
of a department, the legal compensation allowed in the fee 
bill is, according to one of its provisions, such sum as may be 
agreed on. • • • 

^^ It seems right that I should say that the allowance of the 
claim presented by Mr. Bass, in respect to the Bock Island 
land titles, should not be prejudiced in your department by 
the circumstance that he made the examination of those titles 
not at your instance, but at mine. It would have been more 
in accordance with the custom in such cases if you had obtained 
the opinion of the district attorney on the titles, and referred 
it to this office in connection with the absti*acts. That was 
not done, and I deemed it right to do what I knew you would 
have done had I made the request; namely, refer the abstract 
to the district attorney for his examination. 

" It would seem, therefore, to be proper that you should 
adopt my request, and act in reference to his account as if 
the service had been rendered solely at the instance of your 
Department 

It will be noticed that Attorney-General Speed does not 
refer to the joint resolution of 1841 which made it the duty of 
district attorneys to furnish assistance and information in 
regard to land titles, upon the application of the Attorney- 
Oeneral. 

Attorney-General Browning, on June 12, 1868 (12 Opin., 416), 
Baid: 

" The services referred to are of a professional character 
requiring legal skill and learning for their due performance, 
and I have no doubt of the authority of your department to 
employ these attorneys as counsel with a view to the proper 
discharge thereof. Such authority is recognized in the first 
section of the act of February 26, 1853 (10 Stat, 161), and has 
been exercised by settled usage from the beginning of the Gov- 
ernment by the head of any Department having occasion for the 
services of a lawyer. These services not being among the 
enumerated duties of those officers, for which compensation is 
prescribed in detail by the statute regulating their fees, they 
have been rej^fiirded as extra official services, to be paid for out 
of the appropriate funds of the Department at the request 
whereof, or in connection with whose administration, they were 
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T^'iidered. This view accords with the opinions of all Attor- 
neys-General who have pronounced on the subject, and with 
uniform practice.'' 

He then cites 6 Opin., 301, 10 Opin., 45, and 11 Opin., 433. 
The opinions cited by Mr. Browning, except that in 11 Opin., 
.jM*e not in point. Attorney-General Gushing, who gave the 
opinion referred to in 6 Opin., 301, had before him the question 
of the compensation payable to a district attomey for services 
in a case in the State courts involving indirectly the title to some 
of the public lands under the War Department He accord- 
ingly held that in such a case the district attorney did not appear 
in the performance of an, official duty, but on a special retainer 
of the War Department. Such was always the holding until the 
enactment of section 12 of the act of August 16, 1856 (now 
§ 299, R. S.). Attorney-General Wirt held, in 1820, that where 
a district attorney defended an officer of the United States in 
a State court he was entitled to special compensation, but that 
when the cause was removed to the Federal court his compen- 
sation was to be fixed by the act governing the fees of district 
attorneys in the United States courts. (1 Opin., 385.) And 
Attorney-General Gushing, in 8 Opin., 399, says that section 12 
of the act of August 16, 1856 (R. S., § 299) was enacted at his 
suggestion in order that such services might be declared to be 
official by legislation rather than to have the question rest 
upon the ruling of the Attorney-General. 

The case before Attorney-General Bates in 10 Opin., 46, 
cited by Attorney-General Browning, was not the case of a 
district attorney, but of special counsel retained by the head 
of a Department. 

The question never seems to have been presented to the 
courts during the time the clause in the fee bill, authorizing 
the heads of Departments to fix the compensation of counsel 
employed by them, remained in force, and the opinions of the 
Attorneys-General, above cited, presumably reflect the pre- 
vailing practice during that period. 

On April 4, 1884, Comptroller Lawrence decided in Blisses 
Case (5 Lawrence, 38) that the act of 1870, creating the 
Department of Justitre, which took away from the heads of 
Departments the power to employ counsel, repealed that ijro- 
vision of the fee bill of 1853, which authorized them to fix the 
compensation to be paid them when employed by the heads 
of Departments, and that when the act of June 20, 1874 (18 
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'Stat.^ 109); was enacted there was no provision of law author- 
izing payment for such services other than that contained in 
the fee bill, bat that section 3 of the act of June 20, 1874, 
which recited ^'that this [section] shall not be construed to 
prevent the employment and payment by the Department of 
•Justice of district attorneys as now allowed by law for the per- 
formance of other services not covered by their salary or fees,'' 
was a recognition of the authority to employ and pay district 
attorneys for extra official services and must therefore be con- 
sidered a grant of such authority. He therefore held under 
fhe authority of the proviso in said section 3 of the act of June 
20, 1874, that payment for extra services performed by a 
•district attorney could be allowed. In that case the services 
were rendered in sundry State courts and not within the 
district of the district attorney who made the claim. Subse- 
quently, on January 20, 1885, Comptroller Lawrence reaffirmed 
that decision and applied it to the case where a district 
attorney was defending the postmaster of the city of New 
York in certain actions brought against him for the infringe- 
ment of a patent. (6 Lawrence, 55.) That opinion was 
approved by Attorney-General Brewster in 18 Opin., 122. 
He said: 

^'The second fee is for defending Postmaster James (of New 
York) in the Yale Lock suits. I have considered this case 
with great care, having approached it with serious doubts as 
to the proper answer. After scrutinizing the statutory pro- 
visions, however, I see no reason to hold that compensation to 
district attorneys for special services duly allowed to them 
under a statute which authorized their employment is not, as 
well as that in cases under Revised Statutes, section 827, * com- 
pensation allowed by law.' 

" The act of 1874, therefore, does not apply at all, and the 
proviso herein was added ex ahundanti cautela. 1 had at first 
thought this might sub modo be otherwise; it is not necessary 
now to say why. 

"Upon the whole I see no reason why the fees should not be 
paid." 

It will be noticed that Attorney-General Brewster seems to 
have ha<l considerable doubt upon the subject and, while he 
came to the conclusion that the allowance might be made, he 
gave no reasons for that conclusion. He did not have before 
him the matter of the examination of titles to land. 

Attorney-General Garland did have the question presented 
to him, and on ]!^ovember 1, 1887, rendered an opinion on that 
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subject. He cited the opinion of Mr. Cashing (7 Opin., 46), o€ 
Mr. Speed (11 Opin., 433), and of Mr. Browning (12 Opin., 416)^ 
and said (19 Opin., 03) : 

"These opinions, it is true, all bear date prior to the enact- 
ment of the Revised Statutes, but at the time they were^ 
given the law regulating and fixing the compent^ation of dis- 
trict attorneys was in the main substantially the same as at 
present. Statutory jjrovisions then existed corresponding to 
those contained in the above-mentioned sections (excepting 
section 189, as to which see below) so far as the latter are 
material to the consideration of the subject now in hand." 

He then quotes from the opinions of Mr. Gushing and Mr. 
Browning, above referred to, and proceeds: 

"By the act of February 20, 1853, already cited, it wa* pro* 
vided that for the services of counsel, rendered at the request 
of a head of a Department, the compensation should be such 
sum as might be stipulated or agreed on. This provision 
recognized the authority of heads of Departments to employ 
counsel, and under it they employed dLstiict attorneys to- 
examine titles and prepare abstracts thereof for submission 
to the Attorney-General, and allowed them special compensa- 
tion therefor. But it was repealed by a clause in section 17 of 
the act of June 22, 1870, chapter 150, which is embodied in 
section 189, Revised Statutes. According to the construction 
given in practice, that repeal did not take away the right of 
a district attorney to compensation, where, acting under com- 
petent authority, he performs services of the character above 
mentioned, but it only altered the mode of his employment and 

Sayment; that is to say, it in effect invested the Attorney- 
general with sole authority thereafter to employ and fix the 
compensation of district attorneys where the performance of 
such services by them is called for.'' 

He then relied upon section 3 of the act of June 20, 1874 
(18 Stat., 109), and continued: 

'*The word 'payment,' as here used, signifies to fix or deter- 
mine the compensation for the services referred to; and the 
proviso is a virtual recognition of the practical construction 
given the act of 1870 (§ 189, R. S.), above adverted to. 

''Upon the whole I see no reason to differ from the views of 
my x>redecessors as to the right of district attorneys to special 
compensation for their service in examining titles, or as to the 
appropriations properly chargeable therewith. Expenses thus 
arising, including office fees for searches, copies of records, 
etc., being incidental to the purchase of the land, should ordi- 
narily be paid out of the ai)propriation made for such pur- 
chase; and this, 1 understand, has been the general practice.''* 
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Itwill be noticed that AttorDey-General Garland, while hold- 
ing section 3 of the act of June 20, 1874, as recognizing the 
aathority to make such special compensation, in which he 
agreed with Mr. Comptroller Lawrence, differed with that 
officer, however, in holding that at the time the act of June 
20, 1874, was passed there was no authority to make such 
payments. Attorney-General Garland held that the act of 
1870, constituting the Department of Justice, which repealed 
the authority previously conferred upon heads of Departments 
to employ counsel, merely transferred that power to the 
Attorney General and authorized him to fix the compensation 
for services of counsel employed by him, whether they were 
district attorneys or not, in the same manner that heads of 
Departments had previously been authorized to employ and 
pay attorneys, although such attorneys were district attorneys. 

The commissioners who revised the Statutes, however, must 
have taken the same view Mr. Comptroller Lawrence did, and 
not that of Attorney-General Garland, for they left out of the 
Revised Statutes that clause of the fee bill of 1853 which 
authorized the payment of fees to counsel employed by heads 
of Departments. Whether they were right or wrong there can 
be no doubt that the Revised Statutes repealed that clause. 
(E. S., § 5596.) 

It will be noticed, however, that the power of heads of Depart- 
ments to employ counsel rested upon that clause of the fee 
bill of 1853, which reads : '*For the services of counsel rendered 
at the request of the head of a Department such sum as may 
be stipulated or agreed upon." This did not confer authority 
upon the heads of Departments to employ and i)ay district 
attorneys for services which they were obliged by law to render 
in their official cai)acity when requested by the heads of Depart- 
ments. The authority was to employ counsel, and if the 
services were not such as were required to be performed by 
district attorneys, no doubt the head of the Department might 
employ a district attorney as counsel and he could be paid 
therefor, on the ground that he was not acting as- district 
attorney but in a different capacity and under a sei)arate 
employment or appointment. See United States v. Converse 
(21 How., 463), which case was relied upon by Attorney-General 
Stanbery, in 12 Opin., 284, as his authority to i){iy a district 
attorney who appeared before the Supreme Court of the United 
States such conix)ensation as he (the Attorney- General) might 
9224 10 



146 DECISIONS OP THE FIRST COMPTROLLER. 

allow. As this clause of the fee bill clearly did not authorize 
payment by the head of a Department to a district attorney 
for services which by law he was required to perform, and the 
joint resolution of 1841 required a district attorney to perform 
certain services in connection with the examination of titles to 
real estate upon the application of the Attorney-General, it 
seems that the payment of extra compensation for such service 
was not authorized. 

Attorney-General Gilpin on April 17, 1840 (3 Opin., 515), held 
that there might be services which a district attorney would 
be called upon to perform in the preparation of a case which 
would not be included in his salary or the fees provided by 
law, and that he might receive extra compensation therefor, 
but that the act of 1839 (§ 1765, B. S.}, after its enactment, 
prohibited such payment. He said: 

^<It may, however, happen, and fi^uently does, that in 
criminal cases of this nature preliminary inquiries and serv- 
ices of various sorts necessary to discover the criminal and 
procure adequate evidence must be made at much trouble and 
expense. Such services I do not think a district attorney can 
be expected to render, without special instructions and reason- 
able remuneration ; nor do I consider them as falling within 
the class for which the above-mentioned law intended to pro- 
vide. For services, therefore, of this nature, rendered by the 
district attorney of Indiana, 2>reriot« to the passage of the third 
section of the act of the 3d of March, 183f, I think a reasonable 
allowance may be made by the head of the proper Executive 
Department." 

In none of the opinions of the Attorneys-General above cited 
are the acts of 1839 and 1842 (now sections 1764, 1765, Revised 
Statutes) referred to. 

If Attorney-General Gilpin was right in his conclusion that 
the act of 1839 prohibited such payments for extra services, 
which he held were not covered by the salary or fees fixed by 
law — and it seems difficult to escape from that conclusion — it 
would seem to follow that payment for extra services rendered 
in connection with the examination of a title which, by law, 
the district attorney was required to render would equally be 
within the prohibition of that act. It follows that if Attorney- 
General Gilpin was right the other Attorneys-General who 
held that such extra compensation might be made without, 
however, referring to the act of 1839, were wrong, and such is 
my conclusion. 
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Mr. Maury, while acting as Attorney-GeDeral, on June 14, 
0.888 (19 Opin., 152), held that a district attorney who appeared 
by direction of the Solicitor of the Treasury, under the provi- 
sions of section 380, Bevised Statutes, could be allowed special 
compensation for instituting proceedings for the forfeiture of 
the charter of a national bank under section 5239, Bevised 
Statutes. The accounting officers of the Treasury, however, 
refused to follow that opinion, and the claim was subsequently 
paid by a special appropriation by Congress. That opinion 
has been overruled by the case of Oibson v. Peters (150 U. S., 
342), where the Supreme Court of the United States has 
held that all services rendered under section 380, Eevised 
•Statutes, by district attorneys are covered by their salary or 
the fees specifically fixed by law. (See also Bashato v. United 
8tates.y 47 Fed. Rep., 40.) 

In Smith v. United States (26 C. Cls. B., 568) a discussion of the 
question of payment of extra compensation to district attor- 
>neys is found, and an interpretation is placed upon section 3 
• of the act of June 20, 1874. The court held that the Attorney- 
General did not have power to employ a district attorney 
under the provisions of section 363, Bevised Statutes, to per- 
form duties within his own district, and that where a district 
attorney i)erformed legal services within his district, under 
instructions from the Attorney-General, he did so in x>ursu- 
ance of law and could be allowed only the fees i)re8cribed by 
law. The question before the court was the allowance of fees 
for cases prosecuted in courts other than those of the United 
-States, in which the United States was not a party but was 
interested, and the court held that under the provisions of 
section 299, Bevised Statutes, the fees should be assimilated 
to those contained in section 824, and could not be arbitrarily 
fixed by the Attorney-General. They referred to the deci- 
sions of Comptroller Lawrence, above cited, in which he found 
that such allowahces were prohibited by section 1765, Bevised 
Statutes, and that there was no law in force at that time* 
authorizing the payment of such extra compensation, yet that 
it might be done by force of the proviso in section 3 of the act 
of 1874, which he held recognized and legalized the previous 
practice and custom. Bichardson, chief justice, in delivering 
the opinion of the court, said : 

"We do not so interpret the meaning of the proviso. There 
are extra duties for which district attorneys are allowed by 
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law to be paid. (Rev. Stat., 826, 827, 4646, and perhaps others.) 
These laws may have been those referred to in this proviso^ 
which is only a saving clause to that which precedes it. pro- 
hibiting extra compensation to all civil officers, with an excep- 
tion by the proviso in favor of district attorneys for employ- 
ment and payment ' as now allowed by law.' 

" If there were an existing practice or custom to employ and 
pay district attorneys in cases not then allowed by law, this 
proviso clearly implies that it is not excepted from the preced- 
ing general prohibition. 

"But if Congress acted upon a mistaken understanding of 
the existing law, we can not see how the proviso made a new 
law. It was held by the Supreme Court in Postmaster v. Early 
(12 Wheat., 148), that ^a mistaken opinion of the legislature 
concerning the law does not make the law,' unless *the mis- 
take is manifest from words competent to make the law for 
the future.' 

'* We find no words in this proviso competent to make the 
law for the future, as held by the Comptroller." * * * (p» 
676.) 

He then said that the first authority to pay any extra com- 
pensation was found in the approiiriation act of October 2, 1888 
(25 Stat., 545), and that the district attorney had already 
received out of that appropriation what had been allowed by 
the Attorney-General. He then proceeds (p. 577): 

"As to the services for the two and a half previous years, 
although approved by a former Attorney -General, the Depart- 
ment of Justice now, with an able brief by an industrious 
assistant, controverts the claimant's right to the compensation 
claimed. We agree with the Department of Justice in its 
present contention and decide against the claimant." 

In the recent cases of Perry v. United States and Cole and 
Taggart v. United States, decided November 13, 1893 (28 C. Cls. 
R., 483, 501), the Court of Claims had before them the question 
of extra compensation for services rendered by a member of the 
Eock Creek Park Commission, and the district attorney and the 
assistant district attorney of the United States for the District 
of Columbia in certain condemnation cases. They held in the 
Perry case that the Rock Creek Park Commission, created under 
the act of September 27, 1890 (26 Stat., 492), was a "branch" 
of the Government under section 365, Revised Statutes, and 
that payment to any person for legal services rendered to such 
Commission was i)rohibited by that section unless the person 
had been previously'- appointed by the Attorney-General under 
the provisions of section 363, Revised Statutes; and ftirther- 
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^nore, that Mr. Perry, being one of the Commissioners, was pro- 
hibited by sections 1764, 1765, Revised Statutes, and section 3 
of the act of June 20, 1874 (18 Stat., 109), from receiving extra 
compensation. 

In the Cole andTaggart case they held that it was the duty 
of Mr. Cole, who was the district attorney of the United States 
for the District of Columbia, to officially perform the services 
that were required of him and that he was likewise x)rohibited 
from receiving extra compensation therefor; and that it was 
equally the duty of Mr. Taggart, who was the assustant dis- 
trict attorney, to perform such duties w^hen requested thereto 
by his superior officer. Cole, the district attorney. Peelle, J., 
in that case said: 

"The question, as we view it, is this: Were the plaintiffs, at 
the time of the rendition of the services for which they claim 
compensation, 'officers in any branch of the public service, 
• • ♦ whose salary, pay, or emoluments are fixed by law 
or regulation! If they were, they can not recover 'any addi- 
tional pay, extra allowance, or compensation in any form what- 
ever • ♦ • unless the same is authorized by law, and the 
appropriation therefor explicitly states that it is for such addi- 
tional pay, extra allowance, or compensation,' as provided in 
^section 1765. 

"It is not controverted that the plaintiff. Cole, was an 
officer of the United States in a branch of the public service, 
and that his comi)en8ation was fixed by law. ♦ • * We 
think it clear that the plaintiff. Cole, was not only an officer 
of the United States in a branch of the public service, within 
the meaning of the Revised Statutes, 1765, but that the services 
rendered for and in the name of the United States, for which 
he sues, were within his official duties as defined generally in 
Revised Statutes, sections 771 and 355." 

The Supreme Court of the United States in Oibsony. Peters 
(150 U. S^ 342), decided November 13, 1893, had before them 
the question of extra compensation to district attorneys for 
services rendered by them under the provisions of section 
380, Revised Statutes, in suits arising out of the laws govern- 
ing national banks. They held that the receiver of a national 
bank was an officer or agent of the United States within the 
meaning of section 380, and that services rendered by a dis- 
trict attorney to such receiver were within the salary and 
statutory fees fixed by section 824 for the compensation of 
district attorneys. After citing fully sections 770, 823 to 827, 
inclusive, and referring to section 4646, and citing sections 



150 DECISIONS OF THE FIRST COMPTROLLER. 

1764, 1766, Mr. Justice Harlan, who delivered the opinion or 
the court, said (p. 347) : 

" It ought not to be difficult under any reasonable oonstme- 
tion of these statutory provisions to ascertain the intention of 
Congress. A distinct provision is made for the salary of a 
district attorney, and he can not receive, on that account, any 
more than the statute prescribes. But the statute is equally 
explicit in declaring, in respect to compensation, that may be 
< taxed and allowed,' that he shall receive no other than that 
specified in sections 823 to 827, inclusive, ^ except in cases other- 
wise expressly provided by law.' It also declares that na 
officer in any branch of the public service shall receive any 
additional pay, extra allowance, or compensation, in any fonn 
whatever, for any service or duty, unless the same is expressly 
authorized by law or unless the appropriation therefor explic- 
itly states that it is for such additional pay, extra allowance, 
or compensation. No room is left here for construction. It is 
not expressly provided by law that a district attorney shall 
receive compensation for services performed by him in con- 
ducting suits arising out of the provisions of the national-bank- 
ing law in which the United States or any of its officers or 
agents are parties. Without such express provisions, compeu- 
sation for services of that character can not be taxed, allowed,. 
or paid. Nor can the expenses of the receivership be held to 
include compensation to the district attorney for conducting a 
suit in which the receiver is a party, for the obvious reason 
that the statute does not expressly provide compensation for 
such services. Congress evidently intended to require the 
performance by a district attorney of all the duties incumbent 
upon him by law, without any other remuneration than that 
coming from his salary, from the compensation or fees author- 
ized to be taxed and allowed, and from such other compensa- 
tion as is expressly allowed by law specifically on account of 
services named. 

<* Nothing in the last clause of section 823 militates against 
this view. On the contrary, the proper interpretation of that 
clause supports the conclusion we have reached. Its princi- 
pal object was to make it clear that Congress did not intend 
to prohibit attorneys, solicitors, and proctors, representing 
individuals in the courts of the United States, from charging 
and receiving, in addition to taxable fees and allowances, such 
compensation as was reasonable under local usage or such as 
was agreed upon between them and their clients. But to pre- 
vent the application of that rule to the United States the 
words ' other than the Government ' were inserted. The intro- 
duction of those words, in that clfiuse, emphasizes the purpose 
not to subject the United States to any system for compensat- 
ing district attorneys except that expressly established by 
Congress, and, therefore, to withhold from them any compen- 
sation for extra or special services, rendered in their official 
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capacity witich is not expressly authorized by statute. What- 
ever legal services were rendered or offered to be rendered by 
the plaintiff in the McDonald suit were rendered or offered to 
be rendered by him as United States district attorneyt and in 
that capacity alone. As such officer he is not entitled to 
demand compensation for the services so rendered or offered 
to be rendered.'^ 

I have given this extended consideration of the opinions of 
the Attorneys-General and of the previous practice in regard 
to the payment of district attorneys for services rendered by 
them in connection with the examination of title to real estate, 
although that particular question is not directly before me in 
the present case, the claim of Mr. Ingham being for special 
compensation for services in a case for condemnation actually 
tried in the United States court, because the practice in regard 
to the payment of extra fees to district attorneys for such serv- 
icesy and the opinions of the Attorneys-General thereon, are 
relied upon in a letter from the Attorney-General, prepared by 
Mr. Hodges, a law clerk in the Department of Justice, having 
charge of the accounts of officers of United StatCvS courts, as 
warrant for such allowances. The argument is that the prac- 
tice thus prevailing was authorized by law; if not, that it was 
sanctioned and legalized by the proviso in the third section of 
the act of June 20, 1874, and that that view is greatly strength- 
ened by the clause in the act of March 2, 1889 (25 Stat., 041)^ 
which provides: "That hereafter all legal services connected 
with the procurement of title to site for public buildings other 
than for life-saving stations and pier-head lights shall be ren« 
dered by United States district attorneys." The claim is made 
that the debates in Congress on this clause clearly show that 
It was intended that district attorneys should continue to 
receive extra compensation for their services in connection with 
the procurement of titles to sites for public buildings, and, 
furthermore, that amendments offered to the clause which 
were rejected support the debates. In that letter, after quot- 
ing the clause in question, the following language is used: 

"The language embraces all legal services of whatever char- 
acter * connected with the procurement of titles to sites for pub- 
lic buildings' — whether in appearing before commissioners for 
valuation of lands, for examination of titles offered and report- 
ing thereupon, for resisting appeals by owners of the desired 
property, and for every other act that is necessary to be taken 
in the interest of the United States. 
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^^The section when first proposed in Congress distinctly 
stated that such services were to be * tcithout extra eotnpensa^ 
tian therefor,^ The words qnoted were stricken out. It was 
then proposed that tlie services should be < at a charge not to 
exceed $250;' and, again, <not to exceed $250 in any case.' 
These were stricken out. The section as above quoted was 
passed, directly carrying with it the consent of Congress that 
the services rendered should thereafter receive extra c(Jtnpen- 
sation, under the 'same system continued' of special compen- 
sation as had previously prevailed." 

Debates upon an act are not admissible to throw light upon 
the construction to be placed upon the act, nor are amfend- 
ments offered and rejected. The reasons therefor are plain. 
Those speaking upon the question reflect their own views and 
not necessarily those of a majority of the body. The views of 
those speaking may conflict, although they may all'agree upon 
the act. In the debates on this clause, however, no refer- 
ence was made to any preexisting law authorizing such pay- 
ments, and unless there was preexisting law authorizing the 
payment for such services the mere passage of this clause cer- 
tainly would not confer the authority. It may well be that 
the amendment <^ without extra comx)ensation therefor" was 
rejected as being superfluous, and that the other amendments 
were rejected because their adoption might be held to clearly 
authorize the payments of the sums therein named. It may be 
also that the purpose of the clause was to confine the payment 
of legal services connected with the procurement of titles 
to sites for public buildings to United States district attor- 
neys, and thus prohibit the employment and payment by the 
Attorney-General of others than district attorneys after that 
particular date for such services. If there was no law author- 
izing the payment to district attorneys of extra compensation 
for these services — which seems to be the case — it may well be 
that Congress intended to coniiue such services to district 
attorneys and within the compensation fixed for them by law. 

Uowever that may be, the cases of timith v. United States (26 
0. Cls. B., i)i)S) and Gibson v. Peters (150 U. S., 342) seem 
clearly to decide that services rendered by a district attorney 
in cases in the courts of the United States are covered by his 
salary and the fees fixed by law, and that no extra compensa- 
tion can be paid to him therefor, and the case of Cole and Tag- 
gart v. United States (28 C. Cls. K., 501), seems to hold that a 
case for the condemnation of lands for public use is within the 
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Bame prohibition; and tliey seem also to cover in principle the 
-examination of titles to real estate when no suit for condemna- 
tion has been brought. As to suits in court, see also 10 Opin., 
351, and 10 ibid., 489. 

In the case of Edward^ s Lessee v. Darby (12 Wheat., 206-210), 
it was said : 

''In the construction of a doubtful and ambiguous law, the 
€ontemi)oraneou8 construction of those who were called upon 
to act under the law, and were appointed to carry its provi- 
sions into effect, is entitled to very great respect." 

And to the same effect see United States v. Hill (120 TJ. 8., 
169), and cases cited therein. On page 183 it is said: 

"In the case of Brown v. United States (113 U. S., 568), the 
same doctrine was applied, the cases in this court on the sub- 
ject being collected, and it being said that a ^contemporaneous 
and uniform interpretation' by executive officers charged with 
the duty of acting under a statute ' is entitled to weight' in its 
ccnstruction * and in a case of doubt ought to turn the scale.' 
A still more recent case on the subject is United States v. Phil- 
brick {ante, 52) j wliere this language is used: 'A contempo- 
raneous construction by the officers upon whom was imposed 
the duty of executing those statutes is entitled to great weight ; 
and since it is not clear that that construction was erroneous, 
it ought not now to be overturned.' " 

It has also been held, however, by the Supreme Court of 
the United States that where the language of an act was clear, 
although a different contemporaneous construction had been 
given by the officers charged with the responsibility of carry- 
ing it into effect, which had been uniformly followed, the con- 
struction placed by those officers on the act would be over- 
ruled and the clear provisions of the act enforced. Swift Co. v. 
United States (105 U. S., 091), where on page 695 it is said: 

"The rule which gives determining weight to contempo- 
raneous construction i>ut upon a statute, by those charged with 
its execution, applies only in cases of ambiguity and doubt." 

United States v. Oraham (110 U. S., 219), where on page 221 
Mr. CJiief Justice Waite said : 

"Such being the case, it matters not what the practice of 
the Departments may have been or how long continued, for it 
can only be resorted to in aid of interpretation, and * it is not 
allowable to interpret what has no need of interpretation.' If 
there were ambiguity or doubt, then such a practice, begun so 
early and continued so long, would be in the highest degree 
persuasive, if not absolutely controlling in its effect. But with 
language clear and i)recise and with its meaning evident there 
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is no room for construction, and consequently no need of any- 
thing to give it aid. The cases to this effect are nnmerous* 
(Edwards^ Lessee v. Darby j 12 Wheat., 206; United States y. 
Temple, 106 U. S., 97; Swift Co. v. United States, 105 XJ. S., 69J; 
Buggies v. Illinois^ 108 U. S., 626.) " 

In this case the practice and continuous construction of the 
act of March 3, 1835, by the Departments was overruled. 

In United States v. Tanner (147 U. S., 661) Mr. Justice Brown, 
delivering the opinion of the court, said (p. 663) : 

"If it were a question of doubt, the construction given to- 
this clause prior to October, 1885, might be decisive; but, as it 
is clear to us that this construction was erroneous, we think it 
is not too late to overrule it. ( United States v. Oraham, 110 
U. S., 219; Swift Co. v. United States, 105 U. S., 691.) It is only 
in cases of doubt that the construction given to an act by the 
Department charged with the duty of enforcing it becomes 
material.'' 

And the Supreme Court in the case of Oihson v. Peters (160 
TJ. S., 342), although not alluding to the long-continued prac- 
tice, in effect overruled a practice which had prevailed from the 
foundation of the national banking system, without exception 
ever having been taken to it by any Attorney-General or 
Comptroller of the Currency, or, so far as I know, by any offi- 
cer of the Government, or by any receiver of a national bank 
having to do with the matter, and Mr. Maury, while acting 
Attorney-General, delivered an opinion which authorized the 
payment of extra compensation to a district attorney while 
acting for the United States in forfeiting the charter of a 
national bank. (19 Opin., 152.) 

The language of section 380, requiring an official duty of the 
district attorney in national-bank cases, is no stronger than 
that contained in section 771, requiring him to "prosecute 
• • • all civil actions in which the United States are con- 
cerned .'' 

My conclusion, therefore, is that it is made the duty of a dis- 
trict attorney, by section 771, Kevised Statutes, to prosecute 
every suit brought by the United States in any court- of the 
United States within his district, and that the fees provided by 
section 824, Kevised Statutes, constitute the compensation 
allowed to him by law therefor, whicli, by section 823, is made 
exclusive, and that suits for condemnation of lands for the 
public use are like all other suits and within the provisions of 
said sections; that the payment of additional compensation for 
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saoli services is prohibited by sections 1764 and 1765, Bevised 
Statates, and was so prohibited when section 3 of the act of 
June 20, 1874 (18 Stat., 109), was enacted, and therefore that 
the proviso of that section, which allowed the payment of extra 
compensation to district attorneys for services not covered by 
their salary or fees " as now [then] allowed by law," does not 
confer authority to pay extra compensation for such services, 
because no such power existed when that section was enacted. 

Nor does the appropriation for special compensation of dis- 
trict attorneys authorize the payment of such extra compensa- 
tion, for that appropriation is for the payment only of such 
compensation as is authorized by the proviso of section 3 of the 
act of June 20, 1874; besides, it is not intended to pay this 
claim out of that appropriation, but out of the appropriations 
for the purchase of the mint site, under the clause of the sun- 
dry civil appropriation act of March 3, 1883 (22 Stat., 605), 
which reads, " and there may be expended by the Secretary of 
the Treasury, from the several amounts a])propriated for the con- 
struction of public buildings, the expenses incident to the pro- 
curing of sites for said buildings, respectively, "and the appro- 
priations for the mint site do not confer authority to pay such 
extra compensation. 

This opinion seems to be -required by the cases of Smith v. 
United StateSy Cole and Taggart v. United States, and Gibson ▼• 
Peters^ supra. 

The sum claimed by Mr. Ingham can not be allowed, and all 
he can receive for his services in this case are the fees fixed 
by s^tion 824 of the Eevised Statutes. As he has not made 
out his bill in that way, and it can not be ascertained just what 
services he rendered, and therefore to what fees he is entitled,, 
nothing can be allowed him on the present claim. He will 
have to state an account made up in accordance with the pro- 
visions of section 824. I am led to this conclusion the more 
readily because Mr. Mansur, the Second Comptroller, has 
recently had before him a similar case and has decided it in 
the same way, although he had not had his attention called to 
the case of Qibson v. Peters, and it would seem that uniformity 
of decision on so important a matter should be had between 
the accounting officers of the Treasury, even if the subject 
were a matter of serious doubt. As the position taken by the 
Department of Justice at the present time, which, though 
agreeing with the position taken by that Department at vari- 
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0U8 other times, conflicts with the position taken by the assist- 
ant attorney of that Department who argued the Smith case, 
and which was followed by the court in their decision, and as 
the recent case of Gibson v. Peters seems to overrule the entire 
practice of paying extra compensation to district attorneys, it 
should be left to the courts to determine the law on this ques 
tion. As the claimant has the right to resort to the cx)urts if 
the decision of the Comptroller is against him, whereas the 
decision of the Comptroller, if against the United States, is 
final and conclusive (§ 191, R. 8.)? the only way to have the 
court determine the question is to decide against the claimant, 
which is accordingly done. 

E. B. Bowler, 

Comptroll^, 

m RE CLAIMS FOR COMMISSIONS BY OWNERS 

OF PRIVATE DIES FOR IKTERNALREYENUE 

STAMPS. 

Treasury Depabtment, 

FiBST Comptboller's Office, 

Janitary 25^ 1894, 

Sib : I am in receipt of your reference of two letters of Mr. 
O. H. Parsons, dated September 20, 1893, and November 8, 
1893, respectively, with accompanying papers. These letters 
refer to certain claims of owners of private dies for internal- 
revenue stamps for the balance of commissions due them on 
their purchases of stamps printed thereon, under the provisions 
of section 3425, Revised Statutes. The claims arose prior to 
the decision of Swift Company v. United States (111 U. S., 22), 
and are based upon that decision and the decision of Stcift Com- 
pany V. United States (105 U. S., 691). The claims are all barred 
in the courts by the six years' statute of limitations and have 
been presented to the Treasury Department several times. It 
is claimed that Secretary Folger agreed to abide by the Stcift 
Company case, which was to be treated as a test case, and to 
settle all the claims ui)on the basis of the decision that should 
be rendered in that case. He died before the question of mak- 
ing settlement upon the basis of that decision could be pre- 
sented. When the claims were first presented to the Depart- 
ment they were rejected by Mr. Comptroller Lawrence on the 
ground that there was no api)ropriation for their payment. 
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The question of taking them up was subsequently presented 
to Mr. Comptroller Durham, who, on October 27, 1885, in a 
letter to the Commissioner of luterual lieveuue, de<;ided tha6 
it was not within his power to reexamiue the claims, as they 
had been passed upon by his predecessor. He said: 

<^ It appears from the records in this office that three of my 
predecessors have passed ui)on similar accounts, and one of 
them, Mr. Tayler, has passed upon the account of Swift & 
Courtney. 

^'Although the Supreme Court of the United States has 
decided that his statement was incorrect, as well as the state- 
ments of the other Comptrollers on similar accounts, yet I am 
bound by their decisions. Should, however, a new case, involv- 
ing the same principle, be presented, I should follow the opinion 
of the Supreme Court. I have heretofore held, in a number of 
cases, that the decision of a question, or the statement of an 
account, by any one of my predecessors, when be had juris- 
diction of the subject-matter, could not be reopened or restated 
unless some mistake had been made by him in matters of fact 
arising from errors in calculation, or in case of rejected claims 
material testimony is afterwards discovered and produced. 
No mistake in matters of fact arising from errors in calculation 
having been made by my predecessors in these accounts, or 
material testimony having been discovered or produced since 
their decision, I can not reopen the same because of an error of 
judgment in regard to the law of the case or their construc- 
tion of the statutes.^ • • ♦ 

"I refer you also to Ex parte Randolph (2 Brock., 472; 2 
Opin. A. G., 464), and United States v. BanJc of Metropolis (15 
Pet., 400). The Supreme Court of the United States has 
decided that my predecessors were wrong in their construction 
of the law of this case, and consequently wrong in the state- 
ment of the accounts; but, as the claimants were unable to 
obtain the relief they might seem to be entitled to on account 
of the statute of limitations, their remedy lies in an ax)peal to 
Congress. All similar cases should be governed by the prin- 
ciples herein enunciated." 

I fully agree with the statement made by Mr. Comptroller 
Durham that he had no power to reopen these claims, and 
consequently I have none. In addition to the citations made 
by him, I would call your attention to the case of the State of 
Illinois V. United States (20 C. Cls. R., 342), where, on page 349, 
a full discussion of this matter is had, and the opinions of the 
Attorneys-General cited, (See also Bay v. United States, 21 C. 
Cls. R., 262.) Attorney-General Browning (12 Opin. A. G., 386) 
held that a decision of a court changing the law did not con- 
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fer upon the head of Departments the right to review the action 
of their predecessors. He said: 

<^A recent judicial decision disaffirms the rule of construc- 
tion prevailing at the Treasury Department when these 
accounts were finally adjusted. Mr. Carter now insists upon a 
reopening of them, and claims the allowance of sundry charges 
for storage received by him.'' • ♦ • 

^^ It has been repeatedly held that where an account has 
once been duly adjusted, settled, and closed by the proper 
officers, upon a full knowledge of all the facts, and where no 
errors in calculation have been made, it can not be reopened 
without express authority of law, but must be regarded as 
final and conclusive. 

<< No subsequent decision upon a doubtful or controverted 
question of law, essentially modifying a prevailing rule which 
was applied to the settlement of an account, would authorize 
•the reopening of it, with a view to a readjustment of it in 
accordance with such decision." 

There does not appear to be any appropriation out of which 
such a claim could be paid even if it were still within the 
power of the Department to review these claims once settled 
so long ago. The matter has been before Congress several 
times, as stated by Mr. Parsons, and bills authorizing the reoi>en- 
ing of these claims have been passed by either the House or 
the Senate during different Congresses, but never by both 
Houses during the same Congress. In a report made by a 
committee of the House on the 15th day of March, 1888, they 
said: 

"The Supreme Court having pronounced the withholding of 
the commissions illegal, the Treasury Dei)artment, which with- 
held the commissions, finds itself without the means to refund 
them. There is no appropriation available for the purpose; 
and, besides, the commissions having been withheld by the 
I)redecessors of the i)reseut incumbents of the Treasury offices, 
the accounts can not now be reopened under the rules of the 
Department without authority of law. The Treasury Depart- 
ment, therefore, approves the enactment of a law to provide 
the means for the payment of the commissions." 

I respectfully suggest that even if the decisions of the former 
Comptrollers and my own, that it is beyond the power of the 
officers of the Treasury Department to now reopen these claims 
and make the allowances asked for, are wrong, yet, the matter 
having been presented to several Congresses for their action, 
in the absence of a new statute specifically authorizing the 
reoi)euing and settling of these claims, it would not be expe- 
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dient for the Treasury Department without such further 
4tuthority to do so. 

Bespectfully, yours, B. B. Bowleb, 

Comptroller. 
The Seosetaby of the Tbeasuby. 



HSr BE AOOOUNT OP ALONZO GE8NEB, UNITED 
STATES DEPUTY 8UBVEY0B IN OBEQON. 

[Decided Janaary 30, 1894.] 

'G; a United States deputy enryeyor, claims nndflr a contract dated Noyem- 
ber 13, 1890, for Buryeying the public lands in Oregon, payable from 
deposits by indiyidnals onder their applications in 1882. The rates in 
the contract are those fixed by law for such surveys in 1882 and 
during the year in which the contract was made. The account is for 
Buryey of four different townships under deposits by four different 
individuals, and G. claims the surplus deposits for two townships to 
offset the deficit in the other two. The General Laud Office has 
adjusted the account in accordance with General Land Office circular 
of instructions relating to deposits by individuals, dated June 24, 
1885, and disallowed all in excess of rates provided therein. 

Meld: That the rates fixed by law when the deposits were made in 1882, 
being the same as those authorized in the fiscal year 1891, when the 
contract was made, and the contract being approved by the Commis- 
sioner of the General Land Office, those rates ($18, $15, and $12) will 
be allowed. But no more can be allowed for any township than the 
amount deposited for the sur^'^ey of that township, and any excess on 
one township must be returned to the depositor. 

An account of Alonzo Gesner, deputy surveyor in Oregon, 
per General Land Office Beport No. 57,734, for surveying the 
public lands under contract No. 657 of November 13, 1890, pay- 
able from special deposits by individuals, is now pending in 
this office for settlement. 

The account as rendered at mileage rates provided for in the 
contract calls for $3, 546. 76 

Amount allowed on the account by the Commissioner of the 
General Land Office > 2,255.69 

Disallowed by the Commissioner 1, 201. 07 

a 

The contract provided that "where the lines of survey shall 

pass over lands heavily timbered, mountainous or covered with 

dense undergrowth, rates per mile shall be paid" of $18, $15, 

and $12, being the rates, authorized to be paid for the survey 

-of such lands in Oregon by the sundry civil approi>riation act 
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of August 30, 1890 (26 Stat, 389). The amount disallowed i» 
the diflPereuce between these contract rates, charged in the 
account, and the rates of $13, $11, and $7 ))er mile, allowed by 
the Commissioner for such lines of survey, being the maximum 
rates authorized to be allowed by the Commissioner of the 
General Land Office without the approval of the Secretary of 
the Interior, for surveys ^'over lands heavily timbered, moun- 
tainous, or covered with dense undergrowth'' other than in 
Oregon and Washington (26 Stat., 390). The account was 
adjusted by the General Land Office in accordance with the 
- "circular of instructions relative to dei)osits by individuals 
for the survey of public lands," of that office of June 21, 1885; 
said circular relating to surveys of the public lands provided 
for by sections 2401, 2403, Revised Statutes. Paragraph 15 of 
these regulations is as follows : 

"Where evidence of the required deposit is furnished in 
accordance with the foregoing regulations, the surveyor-gen-' 
eral will invite proposals for the survey by notice posted in his 
office for a period of thirty days, specifying the survey to be 
made, and stating that the survey will be let to the lowest 
responsible bidder (being a practical and reliable surveyor), 
at rates not exceeding the minimum rates established by law for 
surveying the public land^.^^ 

Contract No. 557 is dated November 13, 1890, approved by 
Commissioner Groff', March 12, 1891, and contains the follow- 
ing provisions: 

"Estimated cost of survey not to exceed the sum of 
$5,111." Properly chargeable to the special deposits made 
to the credit of the United States Treasurer, in the First 
National Bank of Portland, Oreg., May 2, 1882, as follows: 

By W. II. Parish, for survey of T. 15 S., R. 8 \V $1,170 

By John L. Baiiton, for survey of T. U S., R. 8 W 366 

By W.W.Wilkinsou, for survey of T. 15 S., R.9 \V 990 

By Stephen L. Wilcox, for survev of T. U S., R.9 W 875 

By R.L. Wilkinson, for survey of T. 15S., R. 10 W 990 

By A. T. Markley, for survey of T. U S., R. 10 W 720 

Total 5.111 

The applications for the surveys embraced in this contract, 
and the estimates of the cost and deposits of money to pay for 
same, were transactions which occurred more than three years 
before the above (xen eral Land Office regnlations were issued; 
therefore, such regulations could not have controlled such 
transaction. It does not appear on what mileage rates the sur- 
veyor-general of Oregon in 1882 based his estimates of the cost 
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of these surveys, but the law -at that time provided: "That 
the Commissioner of the General Land Office may authorize, 
in his discretion, public lands in Oregon to be surveyed at rates 
not exceeding" $18, $15 and $12 per mile. (See section 2404 
B. S.) It is a fair presumption that the estimates of the cost 
of these surveys, and the deposits to pay for the same, were 
based on this law and such rates. 

The act making appropriations for << surveying the public 
lands" for the fiscal year ended June 30, 1891, during which 
this contract was made, provides: 

"For surveys and resurveys of public lands • • • at 
rates not exceeding nine dollars per linear mile for standard 
and meander lines, seven dollars for township, and five dol- 
lars for section lines • • • ; Provided further^ That the 
Commissioner of the General Land Office may allow for the 
survey of lands heavily timbered, monntainous or covered with 
dense undergrowth, in the States of Oregon and Washington, 
rates not exceeding eighteen dollars per linear mile for stand- 
ard and meander lines, fifteen dollars for township, and twelve 
dollars for section lines." (26 Stat. 390.) 

From all of this it appears that in 1882, when these surveys 
were applied for, estimated for, and money deposited to pay 
for them, the mileage rates fixed in the contract were author- 
ized by law, as they were also in 1890 when the contract was 
entered into and approved. 

An account amounting to $1,498.93 for the surveys of two 
of the townships included in this contract, was adjusted and 
paid in August, 1892, at the rates provided for by the contract. 

Sec. 2398, Bevised Statutes, provides: "Contracts for the 
survey of the public lands shall not become binding upon the 
United States until approved by the Commissioner of the 
General Land Office, except in such cases as the Commissioner 
may otherwise specially order," which clearly implies that such 
contracts shall become binding when approved by the Com- 
missioner, if made in accordance with law. Section 2399, as 
amended October 1, 1890 (26 Stat., 650), provides: , 

"The printed manual of surveying instructions for the sur- 
vey of the public lands of the United States, and private land 
claims, prepared at the General Land Office, and bearing date 
December two, eighteen hundred and eighty-nine, the instruc- 
tions of the Commissioner of the General Land Office, and the 
special instructions of the surveyor- general, when not in con- 
flict with said printed manual, or the instructions of said 

9224 11 
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Commissioner, shall be taken and deemed to be a part of every 
contract for sarveying the public lands of the United States, 
and private laud claims." 

The instructions referred to in said section are not the cir- 
cular instructions relative to deposits by individuals for the 
survey of public lands, section 15 of which is claimed by the 
General Land Office to prohibit the allowance of the larger 
amount claimed by Deputy Surveyor Gesner. It will further 
be noticed that the language of paragraph 15 of said instruc- 
tions provides for the x>osting of a notice inviting proposals 
^^ and stating that the survey will be let to the lowest responsi- 
ble bidder * * * at rates not exceeding the minimum 
rates established by law for surveying the public lands." 
These instructions do not state that the Commissioner of the 
General Land Office will not approve a contract made at r^tes 
larger than the minimum rates if he deems that necessary or 
expedient. 

It will also be noticed that the Commissioner of the General 
Land Office, in adjusting the accounts of Deputy Surveyor 
Gesner, does not limit the amount allowed to him to <<the 
minimum rates established by law for surveying the public 
lands," but to the lowest of the special rates in excess of the 
minimum rates which the Commissioner is authorized to allow 
for surveying "lands heavily timbered, mountainous, or cov- 
ered with dense undergrowth," so that in settling the account 
the Commissioner of the General Land Office has not complied 
strictly with the language of said paragraph 16, provided it 
should be held that said paragraph 15 prohibited the Com- 
missioner from approving a contract made at higher rates. 
As the surveyor-general made a contract at higher rates than 
the minimum rates, but at rates allowed by law for the survey 
of the public lands of the character above described, and as the 
Commissioner has approved such contract, and as the circular 
of instructions was not by law made a part of the contract, 
under the provisions of section 2398 such contract would be 
binding upon the United States unless the Commissioner 
were prohibited from making the same. I know of no statute 
prohibiting such a contract, and even if the circular of instruc- 
tions had been incorporated into the contract, the approval 
of the Commissioner of a higher rate than would have been 
allowed by the circular, must be held to be a waiver by him of 
the provisions of the circular. I am of opinion, therefore, 
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that Deputy Surveyor Gesner is entitled to receive compensa- 
tion for the services rendered by him at the rates specified in 
the contract. 

This account is for surveying for different townships under 
dex>osit8 made by four different individuals, and the surveys 
charged for two of the townships in excess of the deposits 
made for the survey of same, while the surveys charged for 
two other townships amount to less than the deposits therefor, 
and the surplus dex)osits in the latter cases are claimed by 
Deputy Surveyor Gesner to make up the deficit in the deposits 
for the other townships. 

This can not be allowed, as section 2402, Bevised Statutes, 
provides that any excess deposited in such cases shall be 
returned to the depositor. The United States is only a trustee 
for the depositor in so far as such excess is concerned, and can 
not lawfully take the excess deposited by A to make up the 
shortage in the deposit of B. Payments in such cases are 
limited to the deposits, and it is the practice to certify balances 
due for such surveying only to the amount of the specific 
deposits made therefor. These surveys virtually constituted 
four separate contracts, although covered by one instrument. 

The following*tabulated statement shows the amount depos- 
ited for the survey of each township included in this account, 
amount of surveying done in such township, and the excess 
charged therefor, as well as the amount which can be lawfully 
allowed and paid on each township: 



Township. 



DepOBit. 



T.US.,R.OW. 
T.US..R.10W 
T.MS.,K.9W. 
T.15S.,K.10W 

Total 



$875. 00 
720.00 
990.00 
990,00 



8,575 



Sarreys 
cliiirgedfor. 



1951.78 
907.17 
894.42 
793. 39 



3,546.76 



Excess 
charged. 



$76. 78 
187. 17 



263.95 



To be 
allowed. 



$876.00 
720.00 
894.42 
793.39 



3, 282. 81 



These amounts will be allowed in the settlement of the 
account. 

E. B. BOWLEB, 

Comjftroller, 
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IN EB ACCOUNT OF HIEAM J. DUNLAP, LATE CON- 
SUL AT BRE8LAU, FOR TRANSIT SALARY. 

[Decided January 30, 1894. ] 

D. was appointed oonBul at Breslau in 1889. On August 12, 1890, he was 
transferred to Furth, a feed commercial agency. He readied the 
United States on leave of absence July 21,1893, and never returned 
to his post, his successor being appointed shortly thereafter. He 
claims transit salary from Breslau. The State Department refused to 
approve the claim. 

Htld: That the claim must be disallowed as the transit was not made 
within a ''reasonable time,'' as required by paragraph 539 of the 
Consular Regulations. The allowance is also prohibited by section 
1740, Revised Statutes. 

It appears that Mr. Danlap was appointed as oonsul to 
Breslaa December 9, 1889. He continued as consul at that 
point until August 12, 1890, when he was transferred to Purth^ 
which is a comn^ercial agency compensated by fees. Mr. J. B. 
Hayden was appointed as consul at Breslau and succeeded 
Mr. Dunlap on August 13, 1890. Mr. Dunlap obtained a leave 
of absence and returned home, reaching there July 21, 1893. 

He never returned to Furth because, during his leave of 
absence, his successor was appointed. He now claims transit 
salary from Breslau, the point to which he was appointed con- 
sul in 1889, for the period from July 1 to July 21, 1893. The 
State Department has refused to approve this claim of Mn 
Dunlap's on the ground that such transit was not made within 
a reasonable time as contemplated by paragraph 539 of the 
Consular Begulntions. That paragraph provides: **That the 
allowance will not be granted unless the transit takes place 
within a reasonable time after delivering up the office or being 
otherwise relieved from its duties." Consular Regulations 
prescribed by the President have, by section lY52, Revised 
Statutes, tlie force of law. Section 1740, Revised Statutes, 
prohibits any compensation to a consul or commercial agent 
mentioned in Schedules B and C other than for the time when 
he reaches his post and enters upon his official duties and the 
time when he ceases to hold such office, and for such time as is 
actually and necessarily occupied in receiving his instructions, 
not to exceed thirty days, and in making the direct traimi 
between the place of his residence, when appointed, and his 
post of duty, at the commencement and termination of the 
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period of hia official service.'' • • • Said section also pro- 
vides that "l^o such allowance or payment shall be made to 
aiiy • • • commercial agent not embraced in Schedules 
E and * • • for the time so pccupied in receiving 
instructions, or in such transit as aforesaid." • • • The 
commercial agency at Furth is not embraced in said schedules. 
Breslau is a consulate in Schedule B. 

This section precludes Mr. Dunlap from receiving any transit 
compensation as commercial agent at Furth and also prohibits 
him from receiving such transit salary as consul at Breslau, 
because he did not make the direct transit from Breslau to his 
place of residence at the termination of the period of his 
official service at Breslau, as required by said section. Mr. 
Hayden, his successor, would be entitled to return transit 
salary if he had been superseded at the same time that Mr. 
Dunlap was superseded as commercial agent at Furth. It 
certainly was not within the intention of Congress that two 
parties should receive return transit salary as consul at the 
same place at the same time. The claim seems to be prohibited 
both by the provisions of section 1740 and the Consular Regu- 
lations, which have the force of law. The claim of Mr. Dunlap 

will therefore be disallowed. 

B. B. BowxEB, 

Comptroller. 

m BE PEE AlfD EXPENSE ACCOUNT OF W. P. 
ATWELL, COMMERCIAL AGENT AT ROUBAIX. 

[Decided January 30, 1894.] 

A.| whose commercial agency is not included in Schedules B and C of 
the consular service, paid into the Treasury $476 as an excess of fees 
for the fiscal year 1892. He now presents a voucher approved by the 
State Department for rent, $57.90, paid by him for the first half of that 
year. 

Held: That the provision in paragraph 548 of the Consular Regulations^ 
prohibiting the use of surplus fees for one year for payment of office 
rent or clerk-hire for another year does not apply to this case, and the 
claim may be allowed in the settlement of his bccounts for 1893. • 

Mr. Atwell, the commercial agent at Eoubaix, France, is paid 
solely out of the fees collected by him at such agency, Roubaix 
not being included in Schedules B and C of tlie consular service. 
Section 1730 of the Revised Statutes provides : 

<i • # • Commercial agents, not embraced in Schedules 
B and C, shall be entitled as compensation for their services 
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to such fees as they may collect under the regulations pre- 
scribed by the President governing the subject of fees." 

Section 1732, Revised Statutes, provides : 

"Whenever the fees collected by • • • any • • • 
commercial agent, not mentioned in Schedule B or G amount 
to more than two thousand five hundred dollars in any one year, 
over and above such expenses of office rent and clerk hire as 
are approved by the Secretary of State, of which return shall 
be made to the Secretary of the Treasury, the excess for that 
year shall be held subject to the draft or other directions of the 
Secretary of the Treasury,'' 

Section 1729, Revised Statutes, provides that fees collected 
by such commercial agents shall be accounted for to the Sec- 
retary of the Treasury in the manner prescribed by sections 
1724 to 1728, Revised Statutes. 

Section 1725, Revised Statutes, provides: 

"All • • • commercial agents • • • as are allowed 
for their compensation the whole or any part of the fees which 
they may collect • • • shall make returns in such manner 
as the Secretary of State shall prescribe • • • of all such 
fees as they • • • so collect.'' 

Paragraph 548 of the Consular Regulations, promulgated 
by the President, which, by the provisions of section 1752) 
Revised Statutes, have the force of law, in part provides: 

"A surplus of fees due to the Government in one fiscal year 
can not be applied to compensation or clerk hire or office rent 
for another fiscal year, • • • The accounts and vouchers 
for office rent and clerk hire to be paid from the excess of fees 
over the compensation must be sent to the Department of State." 

Mr. Atwell in the settlement of his fee account for the fiscal 
year 1892 was allowed by the Department of State 160 for 
rent for the March and June quarters of said year, and after 
paying said rent and clerk hire duly allowed by the Depart- 
ment of State and the $2,500 compensation allowed to him by- 
law, he turned into the Treasury the sum of $476, being 
the excess of fees collected by him for said fiscal year. He 
now presents a claim for $57.90 for rent paid by him for the 
half year ended December 31, 1891, being the first half of the 
fiscal year 1892. The vouchers are approved by the Depart- 
ment of State subject to the fees collected by him for that 
fiscal year being sufficient to justify such an allowance, which 
as above shown is the case. 
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The question is^ can such vouchers now be allowed in the 
settlement of his accounts for the fiscal year 1893. 'Had Mr. • 
Atwell presented these vouchers when settling his accoonts 
for the fiscal year 1892, before pa3ring the surplus of fees col- 
lected by him during that year into the Treasury, there could 
have been no difficulty in allowing him the amount thereofl The 
only question is^ can he be allowed to reimburse himself out 
of the fees collected in the fiscal year 1893 for the expenses 
properly incurred by him during the fiscal year 1892, when 
there were in fact fees collected by him during the year 1892 
properly available for the payment of such expenses, but such 
fees have been covered into the Treasury. I see no reason 
why it may not be done. There is no appropriation made for 
rent and clerk hire of commercial agencies not embraced in 
Schedules B and 0. Sections 1730 and 1732, Eevised Statutes, 
do not prohibit such payments, but specifically provide that the 
expenses of office rent and clerk hire are to be paid out of the 
fees collected by the commercial agent; and paragraph 548 of 
the Consular Regulations only provides that a surplus of fees 
collected in one year are not available for the payment of clerk 
hire or office rent for another fiscal year. Mr. Atwell does not 
attempt to violate that clause of the Consular Eegulations, for 
although he pays the expenses incurred in 1892 out of the 
money received for fees in 1893, his accounts never having 
been entirely settled, these expenses are properly chargeable 
to and in fact paid out of the fees collected by him during the 
fiscal year 1892. 

The dainii therefore, may be allowed. 

B. B. BOWLEB, 

OomjftroUar. 
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IN EE COMPENSATION OP A MARSHAL OP A CON- 
SULAB COURT WHEN ON LEAVE OP ABSENCE, 
AND OP A PERSON ACTING POR HIM. 

[Decided January 30, 1894.] 

F.| who is marshal of the consalar court at Amoy, was granted by the 
State Department leave of absence for sixty days, and left his poet 
July 1, 1893. He has drawn a draft for his salary from that date to 
October 18, 1893, coTering his leave and fifty days' transit. The acting 
consul has drawn a draft for the salary of a person acting in place of 
F.y which draft has not been approved by the State Department^ but 
F.'s has been so approved. 

Held : That by paragraph 442 of the Consular Regulations, F.'s leave of 
absence was authorized, and he being still in office during his leave of 
absence is entitled to the salary of the office. As no provision is made 
for the payment of a person acting as marshal during the temporary 
absence of the regular incumbent, the draft of the consul for such 
payment can not be paid. 

There is now pending in the office for settlement an account 
in favor of Mr. W. E. S. Pales, mUrsbal of the consular conrt 
at Amoy, China, for salary from July 1, 1893, to October 18, 1893. 
It appears that Mr. Pales was granted a leave of absence for 
sixty days by the Department of State with permission to 
visit the United States. He left his post of duty on July 1, 
1893. He claims and is allowed by the Department of State 
salary for fifty days while in transit to and from bis post of 
duty, being the maximum period allowable by the Consular 
Begulations for such transit, and sixty days while on leave. 
Mr. Pales has drawn a draft for $299.14, being the correct 
amount of his salary for the period in question. 

Dr. Guncwald, acting consul at Amoy, has also drawn a draft 
for $250 for the salary of the marshal at Amoy for the quarter 
ended September 30, 1893, which draft was based upon an 
account transmitted to the Pifth Auditor and by him sent to 
the Department of State. The Department of State has 
approved the account of Mr. Pales and has not approved the 
account upon which the draft of Dr. Guncwald was drawn. 

Section 4111, Revised Statutes, authorizes the appointment 
by the President of a marshal at Amoy, at a salary of $1,000 
a year. There is no specific provision of law covering leaves 
of absence to marshals of consular courts. Such a marshal is 
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not a consular officer within the meaning of section 1742, Re- 
vised Statutes, paragraph 4 pf section 1674, Bevised Statutes, 
providing that '^^ consular officer' shall be deemed to include 
consuls-general, consuls, commercial agents, deputy consuls, 
vice-consuls, vice commercial agents, and consular agents, and 
none others.^ 

The Department of State^ in granting a leave of absence to 
Mr. Fales, has put him upon the same plane as the law places 
consular officers. There is no specific statute authorizing the 
payment of any one to take the place and perform the duties 
o| a marshal while he is absent from his post. Paragraph 442 
of the Consular Regulations in part provides: 

"No provision has been made by statute in regard to the 
temporary employment of persons to take the places of the lat- 
ter classes of officers'' (which include marshals of consular 
courts) " when absent from their posts, but it has been found 
preferable when the principal officer is at his post to intrust 
the granting of leaves of absence to them, notice thereof being 
sent to the Department of State. • ♦ • Bequests for leaves 
of absence by interpreters, marshals, and consular clerks should 
be addressed to the Department, and transmitted by the prin- 
cipal officer at the post where the applicant is stationed ; and 
if it is found necessary that the duties of interpreter or marshal 
should be performed temporarily by some other person in his 
absence, the name of such person should be communicated to 
the Department." 

By section 1752, Bevised Statutes, Consular Begulations^ 
promulgated by the President, have the force of law. In so 
far as the President had power to promulgate such a regu- 
lation, authority for the employment of a person to perform 
temporarily the duties of the marshal while on leave of 
absence has been authorized. Ko provision is made by this 
paragraph for the compensation of such person and none is 
implied. As Mr. Fales was the duly appointed marshal, was 
in office during the period in question, and was granted leave 
of absence by the Department of State under Consular Begu- 
lations, which have the force of law, no law prohibiting the 
granting of such leave, he is entitled to receive the salary pro- 
vided by law for the office which he holds. It follows that the 
draft of Mr. Fales for his salary during the period he was on 
leave of absence must be paid, and that the draft of Dr. 
Guncwald for the salary of the person acting as marshal 
during the absence of Mr. Fales can not be paid, as there is no 
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proyision of law anthorizing any compensation to a person 
performing the duties of marshal daring the absence of the 
regnlar incumbent of the office. 

E. B. BOWLEB, 

Comptroller. 

IS EB APPEAL OF GEOEGE P. ALFOED, LATE POST- 
MA8TEE AT GEANT, NEBE., FEOM THE SETTLE- 
MENT OF HIS ACCOUNTS BY THE AUDITOE OP 
THE TEEASUEY FOE THE POST-OFFICE DEPAET- 
MENT. • 

When there are, at a foarth-class post-office, two or more postmasters dar- 
ing one qaarter, each postmaster is entitled to a pro rata share of the 
entire amount of hox rents collected during the quarter, based upon 
the number of days each served during the quarter. 

Treasury Department, 
First Comptroller's Office, 

January 31j 1894. - 

SiB: In reference to your letter of the lOth instant, appeal- 
ing from the Auditor's settlement of your accounts as post- 
master at Grant, ^ebr., for the fractional quarter ended August 
31, 1893, I have considered the question which you present, 
involving the division of quarterly box rents collected at 
fourth-class post-offices, when the postmasters are changed 
during a quarter. 

It appears that you took charge of the post-office May 1, 1889. 
Your predecessor, whose term included the month of April, 
1889, collected $41.50 as box rents for the quarter ending June 
30, 1889. During the two months of that quarter in which you 
served, you collected $4.30 for box rents. In the settlement 
of the accounts for that quarter, the Auditor, in accordance 
with the rule then in force in that office, allowed the postmas- 
ter and the ex-postmaster to retain the box rents collected by 
each respectively. 

In the third quarter of 1893 you served during the months ' 
of July and August, your successor taking charge of the office 
on September 1. You collected box rents for the quarter to 
the amount of $41.70^ your successor collected box rents in 
September to the amount of $2. In the settlement of the two 
accounts for that quarter, the Auditor allowed to each a pro- 
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portionate amount of the total rents ($43.70), based upon the 
time each was in office during that quarter. In this way you 
were credited with 62/92 of $43.70, and your successor with 
30/92 of $43.70. 

The rule now in force in the Auditor's office, and which was 
applied in the settlement of your accounts for the quarter 
ended September 30, 1893, was adopted by that office in 
accordance with the decision of First Comptroller Matthews, 
dated April 21, 1890. In that decision he held that the entire 
receipts from box rents at a fourth-class post-office should be 
divided between' the postmasters when a change of postmast- 
ers was made during the quarter, in proportion to the number 
of days each had served. ' 

That decision, based as it is upon a fair construction of the 
statutes fixing the compensation of fourth-class postmasters, 
established a just and equitable rule in the settlement of 
accounts, which has.been followed by the Auditor since April 
21, 1890. 

While the change in the rule during your term of office has 
operated to your disadvantage, and probably caused a loss to 
many others similarly situated, you will readily see that I can 
not now consider your appeal as affectingthe settlement made 
in the second quarter of 1889, your appeal from that settlement 
not having been made within one year from the date of settle- 
ment, as required by section 270, Bevised Statutes. 

Your appeal from the settlement of your 1889 account is, 
therefore, dismissed for want of jurisdiction, and your appeal 
from the Auditor's settlement for the quarter ended September 
30| 1893, is dismissed and the Auditor's settlement affirmed. 

B. B. BOWLEB, 

Comptroller. 
Geo. p. Alfobd, 

Late Postmaster. Grant, ^ebv 
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IS EB ALLOWANCE OF PER DIEM FEES TO UNITED 
STATES COMMISSIONERS FOR TAKING BAIL ON 
CAPIAS ISSUED FROM THE COURT. 

[Decided January 31, 1894.] 

Certain commissioners claim per diems for taking bail, the prisoners 
being brought before them on a capias from a court, the amount of 
the bail being fixed in the capias. 

Held : That the service is not such a '' hearing and deciding on criminal 
charges'' as is contemplated by the statute tb entitle the commis- 
sioner to a per diem of $5. 

The question submitted is whether a commissioner is entitled 
to a per diem for taking bail where the prisoner is brought 
before him on a capias (in which the amount of bail had 
-already been fixed) from a court, and the act performed by 
the commissioner is to satisfy himself of the sufficiency of 
the sureties. 

I am of the opinion that it should not be allowed, because 
the performance of that duty can not by any fair reasoning be 
construed to be such a ^^ hearing and deciding on criminal 
<sharges" as is contemplated by the statute. In such a case, 
the commissioner has absolutely nothing to do with the crirni- 
nal charge. He does not hear it, for it has already been 
heard; he does not decide it, for it has already been deter- 
mined, and the only duty he performs is a clerical or ministerial 
one, as he only makes inquiry into the solvency of the sureties 
(whick I apprehend consists of administering an oath and 
taking an acknowledgment, etc.), in order to aid himself in 
the legal and intelligent performance of his duty, an act every 
sheriff or other ministerial officer performs before taking bail 
for the appearance of prisoners in his custody before the 
proper tribunal in cases where they are allowed bail, and where 
authority is conferred on such officers to take bail. 

For the performance of judicial duties only, the commis- 
sioner is paid a per diem; for the performance of those of a 
ministerial character he receives such specified compensation 
as may be prescribed by law ( United States v. Jones, 134 U. 8., 
483), hence I believe that if the act performed by the com- 
missioner in the case under consideration was a judicial one, 
he would be entitled to his per diem ; otherwise he would not. 
I think the act performed was simply a ministerial one. An 
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act is none the less ministerial because the person performing 
it may have to satisfy himself that a state of facts exists 
under which it is his right and duty to perform the act. (17 
Ind., 170.) Kor is it any the more a judicial act, because at 
common law, it seems, bail could only be taken by an officer 
having judicial powers. (Bishop Criminal Proc, vol. 1, sec 
251.) 

When the sureties offered came forward and made oath to- 
the fact that they were worth over and above their debts and 
exemptions the sum stated in the capias as the amount of bail 
required, there was nothing left for the commissioner to 
exercise discretion upon. In other words, he had no discre- 
tion in the matter, and discretion is always a necessary element 
of a judicial act. It will be observed that no motion for bail 
was pending before this commissioner because the motion in 
respect to bail had already been heard and determined, so that 
I hardly think the case comes within the meaning of the 
decision in the Jones case holding that for ^< hearing and decid- 
ing motions in respect to bail'' the commissioner is entitled to 
a per diem. 

It seems to me that the commissioner simply performs an 
act, under a given state of facts, in pursuance of instructions 
from the court, without any exercise of his own judgment 
upon the propriety of the act done, which is nothing more nor 
less than a ministerial act. Even if the duty performed by 
the commissioner does partake in some slight degree of a 
judicial nature, it was only incidental to a criminal charge 
which had already been heard and determined, for which there 
does not seem to be any statutory authority for a per diem 
allowance. 

Justice Brewer, in United States v. Patterson (150 U. S., 69), 
in speaking of the decision in United States v. Jones (134 U. 8., 
483), says: " It was not intended to hold that for every act of 
a judicial nature, any more than for every act of a clerical 
nature, the commissioner was entitled to compensation." 

It seems to me that the commissioner is only entitled to the 
usual fees fbr administering oaths, and for the other clerical 
acts he is obliged to perform, and nothing more. 

C. M. FOEEB, 

Deputy Comptroller. 
Approved and adopted: 

E. B. Bowler, Comptroller. 
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IN EE ACCOUNTS OP W. P. ATWBLL, LATE COM- 
MBBCIAL AGENT AT EOUBAIX, 

[Decided Febraaiy 2, 1894.] 

The commercial agent at Roubaix is compenBated by fees, and having 
ceased to hold office on June 12, 1893^ he claimed the right to retain 
the maxim nm compensation of $2^500 for the year ending June 30, 1888 
but was allowed only the pro rata amount for the time served, which 
settlement he asks to have reviewed. 

Held : That paragraphs 463 and 548 of the Consular Regulations support 
the prevailing practice to allow only the pro rata amount for the time 
served, although daring that period the agent may have collected more 
than the yearly maximum. The settlement will, therefore, stand. 

In the settlement of the account of Mr« Atwell as commer- 
cial agent at Boubaix, France, from July 1, 1892, to June 12, 
1893, when he ceased to hold that office, for his compensation 
from fees, he was allowed $2,376.37 which was the pro rata 
amount for the above period, of the $2,500, maximum annual 
compensation allowed to a commercial agent by section 1732, 
Bevised Statutes. Mr. Atwell complains of the settlement 
thus made with him and asks to have it reviewed, claiming 
that he should be allowed $2,500. It appears that during the 
period in question he collected more than enough to pay him- 
self $2,500, over and above his expenses of office rent and clerk 
hire. The commercial agency at Koubaix is not included in 
Schedules B and of the Consular Service. Section 1730, 
Bevised Statutes, provides that "commercial agents, not 
embraced in Schedules B and 0, shall be entitled, as compen- 
sation for their services, to such fees as they may collect under 
the regulations prescribed by the President governing the sub- 
ject of fees.'' Section 1732, Bevised Statutes, provides that 
whenever the fees collected by such commercial agents amount 
to more than $2,500 a year, over and above office rent and 
clerk hire, the excess shall be covered into the Treasury. 

Paragraph 463 of the Consular Begulations which, by section 
1752, Bevised Statutes, have the force of law, relating to the 
compensation by fees of consular officers, provides: 

"A consul-general, consul, or commercial agent, not em- 
braced in Schedule B or C, is allowed as an equivalent for a 
salary such fees as he may collect and such pay as his official 
services to American vessels and seamen may entitle him to 
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in pursaance of law and these regnlations, to an amount not 
exceeding two thousand five hundred dollars in each fiscal 
year. This compensation begins with the date of entry upon 
the duties of the office and terminates with the expiration of 
service at the post.'^ • • • 

Paragraph 548, relating to fees of consular officers not 
embraced in Schedule B or 0, in part provides: 

<< These accounts being contingent upon the annual receipts 
from fees, they will' not be adjusted at the Treasury until the 
dose of the fiscal year, which ends June 30 of each year. But 
if the consular officer's term of service should be for a frac- 
tional part of the fiscal year, his account will be adjusted for 
the part of the year while he was in charge, and will be settled 
independently of the receipts during the other portion of the 
fiscal year." • • • 

It would seem quite clear from the various statutes and 
paragraphs of the Consular Begulations above quoted that no 
commercial agent, whose compensation is provided for by fees, 
would be entitled to receive more than the pro rata amount of 
the maximum annual compensation of (2,500, even though he 
had collected that amount in the fractional year during which 
he was such commercial agent, and such has been the pre- 
vailing practice. The same practice also prevails in regard to 
the settlement of the accounts of consular officers when absent 
from their post of duty, and of vice-consular officers when per- 
forming the duties of their principals. 

Comptroller Lawrence decided that under the law providing 
for the payment of fourth-class postmasters (22 Stat., 602, 
sec. 2), the compensation attaches to the office and not to the 
officer, and that the data for computing the amount of com- 
pensation for any fractional part of a year are (in cases of com- 
missions), the time of service and the amount received or dis- 
bursed, and thus held that a fourth-class postmaster was only 
entitled to the pro rata of 1250 the maximum allowed for a 
quarter, for any fractional part of a quarter that he might 
serve as such postmaster, although the commissions upon the 
amount collected by him would have aggregated a larger sum 
than the pro rata for such fractional quarter. (5 Lawrence, 
Comp. Dec., 100.) 

The principle decided in that case would seem to govern the 
present one and as the practice has prevailed for a very long 
time and seems to be that required by the law and Consular 
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Begulations, and is eminently just and fair, it slionld be 

allowed to stand even if the matter were the subject of doubt. 

The settlement of Mr. Atwell's accounts must, therefore, 

stand. 

K. B. Bowler, 

Comptroller. 



m RE CLAIM OP A. H. TAKNER, SPECIAL ASSISTANT 
UNITED STATES ATTORNEY FOR THE DISTRICT 
OF OREGON. 

[Decided February 3, 1894.] 

T., a special assistant United States attorney has been allowed by the 
Attorney-General $4,040 for his services in the year 1892, and $2,020 
in 1893, payable from the appropriation ''Pay of special assistant 
attorneys United States conrts.'^ The Auditor has found nothing due 
because the appropriations for 1892 and 1893 are exhausted. 

Held: That the Attornej^-General, under section 363, Revised Statutes, 
having power to employ special assistant attorneys, the claims should 
be examined and settled as valid obligations and certified to Congress 
in the usual way for a deficiency appropriation. {Shipman v. United 
States, 18. C. CU. E., 1S8; Dougherty v. United States, 18 C. Cls. £., 496.) 

Mr. Tanner has presented claims for services rendered by 
him as special assistant United States attorney for the dis 
trict of Oregon, from July 31, 1891, to June 30, 1892, approved 
by the Attorney-General for the sum of $4,040, and for serv. 
ices from July 1, 1892, to June 30, 1893, approved by the 
Attorney-General in the sum of $2,020, said allowances to be 
paid from the appropriation for " Pay of special assistant attor- 
neys United States courts,'^ for the fiscal years 1892 and 
1893, respectively. 

The First Auditor, in his certificate transmitting the claims 
for the decision of the First Comptroller thereon, says: 

" I hereby certify that I have examined and adjusted an 
account between the United States and A. H. Tanner, 
special assistant United States attorney for the district of 
Oregon, for services from July 31, 1891, to June 30, 1892 
[July 1, 1892, to June 30 1893], approved by the Attorney- 
General in the sum of $4,040 [$2,020], payable from the appro- 
priation for <*Pay of special assistant attorneys. United 
States courts, 1892 [1893], and find that there is nothing due 
the said A. H. Tanner for said services, because the appro- 
priation for "Pay of special assistant attorneys. United States 
courts, 1892 [1893]," is exhausted; that if there was an appro- 
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priation available for the payment of this acconnt there would 
be dne the said A. H. TaDner the said sum of $4,040 [$2,020], 
as approved by the Attorney-General." 

The certificates were thas made for the purpose of obtaining 
the opinion and decision of the First Comptroller upon the 
qnestion whether or not such accounts should be examined and 
settled as a valid obligation against the United States, and 
certified to Congress in the usual way for a deficiency appro- 
priation. The appropriations for pay of special assistant attor- 
ueys, United States courts, read : "For payment of assistants 
to United States district attorneys who are employed by the 
Attorney-General to assist district attorneys in special cases, 
• ♦ • dollars," the amount for the fiscal year 1892 being 
$35,000, and for the fiscal year 1893 being $20,000. 

Section 363 of the Eevised Statutes provides: 

"The Attorney-General shall, whenever in his opinion the 
public interest requires it, employ and retain, in the name of 
the United States, such attorneys and counselors at law as he 
may think necessary to assist the district attorneys in the dis- 
charge of their duties, and shall stipulate with such assistant 
attorneys ^nd counsel the amount of compensation, and shall 
have supervision of their conduct and proceedings." 

It will thus be seen that there was specific authority con* 
ferred n{>on the Attorney-General to employ special counsel at 
his discretion and to stipulate for their services. It seems clear 
that the allowance fixed by the Attorney-General for their 
services might either be made at the time the special attorneys 
were employed by him, or after the services were rendered^ 
when their value could be best determined. (11 Opin. A. G., 
433 5 16 ibid., 99.) Sections 3679 and 3732 of the Eevised Stat- 
utes provide: 

" Sec. 3679. No Department of theGovernment shall expend^ 
in any one fiscal year, any sum in excess of appropriations made 
by Congress for that fiscal year, or involve the Government in 
any contract for the future payment of money in excess of such 
appropriations. 

" Sec. 3732. No contract or purchase on behalf of the United 
States shall be made unless the same is authorized by law or 
is under an appropriation adequate to its fulfillment, except 
in the War and Navy Departments for clothing, subsistence, 
forage, fuel, quarters, or transportation, which, however, shall 
not exceed the necessities of the current year." 

These sections should be construed together. (15 Opin. A. G., 
209; Shipman v. United States^ 18 C. Cls. E., 138.) By section 
9224 ^12 
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3732 the authority to make a contract which will create an 
obligation against the United States may be derived from two 
distinct sources: First, express authority of law; and, second, 
under an appropriation adequate to its fulfillment. If the 
head of a Department has express authority to make a con- 
tract it seems that no appropriation is necessary for him to 
create a valid obligation against the Government. {Shipman 
V. United States^ 18 0. Gls. B., 138.) Besides the sections are 
restrictions upon the Departments only. In Dougherty v. 
United States (18 0. Ols. B., 496), Judge Davis said (page 503) : 
*' The statutory restraints in this respect apply to the official^ 
but they do not affect the rights in this court of the citizen 
honestly contracting with the Government." 

The Court of Claims, in construing sections 3679 and 3732, 
has held that where the right to make a contract depended 
upon an appropriation only, it was incumbent upon the person 
with whom the contract was made, to see that the appropria- 
tion was not exceeded, but that the rule applied only to special 
contracts intended to cover the entire appropriation; and that 
where contracts were made for a part of an appropriation 
only, it was incumbent upon the person with whom t£e contract 
was made to see that there was an appropriation, but it was 
not incumbent upon him to know the state of the appropria- 
tion, which was within the exclusive knowledge of the Govern- 
ment. {Tretiton Co. Cnse, 12 C. Cls. B., 147; McCullom v. United 
States, 11 C.Cls. B.,92, 104; Shipman v. United StateSjlS 0. 
Cls. B., 138; Dougherty v. United States, 18 0. Cls. B., 496; 
Connecticut Mutual Life Insurance Co. v. United States, 21 C. 
Cls. B., 196. See also Leavitt y. United States, 34 Fed. Bep., 
623.) In Shipman v. United States^ Judge Bichardson, deliver- 
ing the opinion of the court (p. 146), said: 

"The liability in this case rests wholly upon the appropria- 
tion, and is different from those cases which frequently arise 
wherein Congress passes an act authorizing officers to con- 
struct a building or do other specified work, without restriction 
as to cost, and then makes an appropriation inadequate to do 
the whole work of it, or makes none at all. 

"In such cases the authority to cause the work to be done 
and to make contracts therefor is complete and unrestricted. 
All work, therefore, done under the direction of the officers 
thus charged with the execution of the law creates a liability 
on the part of the Government to pay for it, and if a written 
contract be made and work be done in excess of the contract 
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specifications, or entirely outside of or in addition to the 
written contract, and such work innres to the benefit of the 
United States in the execution of the law, or is accepted by 
the proper pablic officers, a promise to pay its reasonable 
yalae is implied and enforced. 

" We have frequently held that where there is a liability on 
the part of the Government, it is not avoided by the omission 
on the part of Congress to provide the money with which to 
discharge it. {CollMs Case, 15 0. Cls. E.,d5.) 

"But where an alleged liability rests wholly upon the author- 
ity of an appropiiatiou,they must stand and fall together, so 
that when the latter is exhausted the former is at an end, to be 
revived, if at all, only by subsequent legislation by Congress. ^ 
(McCullom V. United States^ 17 C. Cls. R., 103 j Trenton Co. v. 
United StateSj 12 ihid.^ 147.) 

Jix Dougherty v. United States, Judge Davis said: 

"Kext it is said that the contract was void because the 
annual appropriation had, at the time of the purchase, been 
covered by other contracts. We held in Shipman^s Case, this 
term, that when one contract on its face assumes to provide 
for the execution of all the work authorized by an appropria- 
tion, the contractor is bound to know the amount of the 
appropriation, and can not recover .beyond it; buf we have 
never held that persons contracting with the Government fop 
partial service under general appropriations are bound to know 
the condition of the appropriation account at the Treasury op 
on the contract book of the Department. To do so might 
block the wheels of the Government. The statutory restraints 
in this respect apply to the official, but they do not affect the 
rights in this court of the citizen honestly contracting with the 
Government." (Sees. 3679, 3732., R. S.) 

In this case the authority to make the contract rested upon 
the specific provisions of section 363, and there were in fact 
appropriations larger than the amounts allowed to Mr. Tanner. 
Even if the authority rested upon the appropriations, as the 
claims were only for a portion of such appropriations, Mr. 
Tanner was not obliged to look into the state of those appro- 
priations. I see, therefore, no reason why the amounts allowed 
by the Attorney-General should not be accepted in the settle- 
ment of Mr. Tanner's accounts as constituting obligations 
against the Government, and be certified to Congress for a 
deficiency appropriation, and the same will be accordingly done. 

B. B. Bowler, 

Comptroller» 
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DT RE CLAIM OF J. H. M. WIGMAK, UNITED STATES 
ATTOKNET FOR THE EASTERN DISTRICT OF WIS- 
CONSIN. 

[Decided February 14, 1894.] 

W.y a United States attorney, presents a claim for services rendered within 
his district, by direction of the Attorney-General, in cases in the United 
States courts in which the United States is a party defendant, but which 
are in the hands of a special assistant attorney. The bill includes sev- 
eral items for services rendered in corferring with said special assistant 
attorney and in preparing briefs in said cases. The bill is approved 
by the Attomey-Generali payable trom the appropriation ''Special 
compensation district attorneys.^' 

Held : That the fees provided by section 824, Revised Statutes, apply ta 
the services rendered in the cases in court and are, by section 823, 
exclusive. For services in the preparation of cases no fee is provided 
by section 824 and no compensation can be allowed. 

Mr. Wigman presents a claim for $335 for services rendered 
by him within his district, by direction of the Attorney-Gen- 
eral, ^' in cases in the hands of A. E. Thompson, the special 
assistant attorney." The bill is composed of several items, 
and is approved by the Attorney-General for the full amount^ 
payable from the appropriation "Special compensation dis- 
trict attorneys." Most of the items are for services rendered 
in cases in the United States courts in which the United States 
is a party defendant. Some of the items are as follows: 

September 16, 1893, conference with Mr. Thompson $25. 00 

September 27 and 28, two days on supplemental brief in said cases. 50. 00 
November 1, one day's services in Oshkosh, a conference with 
Thompson 35.00 

These services having been rendered by Mr. Wigman in con- 
nection with suits then pending in his district in which the 
United States was a party, it does not appear why they should 
not have been included by him in his regular accounts and 
have been settled in the usual way under the provisions of 
section 824, Eevised Statutes, governing the fees allowable 
to district attorneys for suits in which the United States is 
a party, unless it is not the duty of a district attorney to 
defend the United States in cases in the United States courts, 
and unless, therefore, section 824 does not apply. Section 771 of 
the Eevised Statutes, which specifically enumerates the duties 
of district attorneys, provides: "It shall be the duty of every 
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district attorney to prosecute in his district • • • all civil 
actions in which the United States are concerned.'^ ♦ ♦ ♦ 
While it is true that the wor^ "prosecute," which implies that 
the United States should be a party plaintiff, is used iu that 
section, it has never been limited to so narrow a meaning. See 
5 Opin. A. O., 261, and 8 Opin. A. G., 399, in which Attorneys- 
General Crittenden and Gushing, respectively, held that it was 
the duty of the district attorney to appear and defend the 
United States in suits in the Federal courts, and there are other 
provisions of law which intimate, if they do not specifically 
provide, that such shall be the duty of the district attorney. 
Section 299, Revised Statutes, clearly implies* that they shall 
arppear in cases when the United States is interested but is 
not a party of record and in cases instituted against officers of 
the United States. It can hardly have been the intention of 
Gougress to make it the duty of a district attorney to defend 
cases iu which the United States is interested but not a party 
of record without at tlie same time providing that the district 
attorney should defend cases iu which the United States is 
interested and a party. 

Whether it was the specific duty of the district attorney to 
defend the United States or not, as section 362, Bevised Stat- 
utes, specifically authorizes the Attorney-General to exercise 
general supervision and direction over district attorneys in the 
X>erformance of their duties, when directed to so appear by him 
and in fact appearing, the district attorney would be bound by 
the provisions of section 824, which section 823 declares to be 
the exclusive compensation allowable to a district attorney for 
suits in the United States courts. That section permits attor- 
neys to charge their clients, ^^ other than the Government^ such 
reasonable compensation for their services in addition to the 
taxable costs" provided by section 824. This language clearly 
prohibits the payment of any additional or other compensation 
to a district attorney, and a like prohibition is found in sections 
1764 and 1765, Revised Statutes. Besides, the fee bill of 1853 
(10 Stat, 161), from which section 824, Revised Statutes, has 
been taken, as originally enacted, contained a clause which 
provided that for services rendered by a district attorney in 
the defense of suits for six years prior to the enactment of said 
law he should receive the same compensation as provided for 
in said act (§ 824, R. S.). This clearly implied that for services 
rendered subsequent to the passage of the act in suits in 
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defense of the United States the district attorney slionid 
receive the fees therein provided. See BoBhauj v. United States 
(47 Fed. Bep., 40) and my decision in Borland^s claini, antej 
page 126, wherein it was held that the fee bill applied to the 
services of a district attorney in defense of the United States 
in cases arising nnder section 6 of the act of March 3, 1887 
(24 Stat., 606). 

For services rendered by Mr. Wigman in the United States 
courts, therefore, his compensation is governed by the fee bill. 
For other services for which he claims special compensation aod 
which were in the nature of preparation in said cases, by con- 
ference with Mr. Thompson, the special assistant attorney, and 
for preparing a brief, he can receive no compensation, as none 
is provided in section 824 and there is no provision for payment 
of extra compensation in the preparation of cases. 10 Opin. 
A. G., 351, and 3 Opin. A. 6., 515, where Attorney-Geueral 
Gilpin held that section 3 of the act of March 3, 1839 (now sec- 
tion 1765, Eevised Statutes), prohibited such allowances. See 
also decision on claim of Ifeal^ ante^ page 129. 

The entire claim of Mr. Wigman will, therefore, have to be 
disallowed, with instructions for him to prepare an account for 
the services rendered in the United States courts within his 
district under the provisions of section 824, Bevised Statutes. 

B. B. Bowler, 

OomtiroUer. 



IN BE CLAIMS OP DISTBIOT ATTOBNB YS FOB MOBB 
THAN ONE PEE DIEM ON THE SAME DAY FOB 
DIFPEBENT EXAMINATIONS BEFOBB COMMIS- 
SION BBS. 

[Decided Febraary 15, 1894.] 

A United States distriot attorney, for examinations before commissioneiB 
of persons charged with crime, is entitled to bat one per diem on any 
one day without regard to the number of cases in which he appears^ 
either before the same or different commissioners. 

There are now pending in this office the claims of several 
district attorneys for more than one per diem on the same day 
for the examination before commissioners of persons charged 
with crime. In some cases the district attorney appeared in 
different cases before the same commissioner, and in other 
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cases he appeared before different commissioners in different 
cases. The attorney claims a per diem fee of $5 for his services 
in each case. Section 824 of the Eevised Statutes provides: 
^< For examination by a district attorney before a judge or 
commissioner of- persons charged with crime, $5 a day for the 
time necessarily employed.^' Tliis provision, like the per diem 
provision for his attendance upon the court, is clearly not for 
each case in which he appears, but only for each day upon 
which he appears, provided he appears before the same com- 
missioner. The compensation is fixed by the day, not by the 
case (9 Opin., 242). See, for a substantially similar fee allowed 
to a commissioner, MeCafferty v. United States (26 0. 01s. B., 1). 

Where, therefore, the district attorney appears before the 
same commissioner in more than one case upon the same day 
he can get only one per diem fee of $5. It would seem that 
there should be no difference in his compensation merely 
because he appeared before different commissioners instead of 
before the same commissioner, and the matter would be clear 
were it not for the decision in United States v. Erwin (147 TJ. 
S., 685). In that case it was held that the district attorney 
might receive a per diem for services before a commissioner 
upon the same day that he was allowed a per diem for services 
before the court. The ground of that decision, however, is 
that the per diem compensation is fixed by statute for two dif- 
ferent services, the one 'before the court and the other before 
the commissioner. The character of the services is different, 
and he is allowed a per diem for his appearance before the 
court and the comnrissioner. The provision for the per diem 
when he appears before the commissioner is for 15 a day for 
the time necessarily employed, which must be construed to 
mean the time necessarily employed in such service, to wit, 
the examination before a judge or commissioner of persons 
charged with crime. 

While the opinion of Mr. Justice Brown in the Erwin case 
may not be put distinctly upon the ground that the fee is pro- 
vided by two separate clauses for two separate services, he 
does say, after quoting both clauses: "There is certainly no 
necessary incompatibility between these two clauses. In 
neither case is it required that he spend the entire day in 
attendance." Unless this construction is placed upon this 
clause, the apparently ridiculous result would follow that a 
district attorney could not be allowed more than one per diem 
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for appearing in two cases before the same commissioner, 
although he might be allowed two per dlems in attending in 
two cases before two commissioners, although they sat in the 
same place. I can not think that such was the intention of 
Congress in enacting section 824. It follows that a district 
attorney can not be allowed more than one per diem for appear- 
ance before a commissioner in the examination of persons 
charged with crime upon the same day when he appears in 
more than one case either before the same or another com- 
missioner. 

I am led to this conclusion the more readily as the attorneys 
are not without remedy. They may bring their actions to test 
the question in the courts, and thus have the matter finally 
settled; whereas if the decision is against the Government the 
action of the Comptroller is final and conclusive. (§ 191, B. S.) 

B. B. Bowler, 

Comptroller. 



m BE CLAIMS OP EDWAED MITCHELL, UNITED 
STATES ATTOBNEY FOB THE SOUTHBBN DIS- 
TBICT OF NEW YOBK. 

[Decided February 16, 1894.] 

M.| United States afctomey for the southern district of New York, pre- 
sents a claim for defending a United States officer in the New York 
city court; also a claim for advice to, and preparing contracts for, the 
Commissioner of Immigration. Said claims are allowed by the Attor- 
ney-General for $350 and $25, respectively, payable from the appro- 
priation ** Special compensation district attorneys." 

Seld : That whatever fees are allowable for such services wonid, in the 
case of other district attorneys, be included in the emolument returns 
required of them by sections 833, 834, Revised Statutes. M. receiving, 
l>y section 770, a salary (equal to the maximum allowed other district 
■Attorneys) "for all his services," the services in the present claims 
are covered by his salary, and no extra compensation can be allowed. 

Mr. Mitchell presents two claims; one for $500 for services 
Tendered by him, under the instructions of the Attorney-Gen- 
eral, in the case of Edivard Thomas v, John JB. MilhoUund, 
United 8tates Supervising Inspector of Immigration, said 
suit being in the New York city court. Also a claim for $25 
for services rendered to Dr. J. A. Senner, Commissioner of 
Immigration, in the nature of advice and counsel, and in pre- 
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paring contracts and adjustments of rental privileges in the 
immigration service at Ellis Island. These accounts are 
a^pproved by the Attorney-General; the first for $350 and the 
second for $25, payable from the appropriation <^ Special com- 
pensation district attorneys." 

The first claim being for services rendered in a suit in a 
State court in which the United States is interested, in defense 
of an ofiScer of the United States, the fees allowable therefor 
would be governed by the provisions of section 299, Revised 
Statutes, which requires that they shall be assimilated to the 
fees provided in section 824. (16 Opin. A. G., 99; claim of 
Lathrop, ante p. 121.) The fee, not having been assimilated, 
could not be allowed in any case, even if there was not other 
provisions of law which prohibit the payment of such a claim 
to the United States attorney for the southern district of 
I^ew York. 

Section 770 of the Revised Statutes provides: 

" The district attorney tor the southern district of New York 
is entitled to receive quarterly, for all his services^ a salary 
at the rate of six thousand dollars a year." 

Six thousand dollars is the maximum allowable to any dis- 
trict attorney under the provisions of section 835^ Section 
836 provides: 

^^ There shall be paid to the district attorney for the south- 
ern district of I^ew York, in addition to his salary, at the rate 
of six thousand dollars a year, such sum as shall be neces- 
sary, together with the costs and fees allowed him by law, to 
pay such amount as may be fixed by the Attorney-General 
for the proper expenses of his office. But nothing in this or 
the preceding section shall forbid the allowance of additional 
compensation for services in ]}Tize causes, as provided in title 
* Prize.' " 

It has been held, however, by various Attorneys-General that 
the district attorney for the southern district of New York 
may be allowed the compensation which is allowed to all dis- 
trict attorneys for services rendered by them under sections 
825 and 827 of the Revised Statutes. (11 Opin. A. G., 88; 18 
Opin. A. G., 121 ; ibid, 1 92, and 19 Opin. A. G., 354) The grounds 
of these various opinions are that the courts of Xew York had 
authorized the payment of such amounts to the district attor- 
neys and had taxed the same in the judgments rendered in 
those courts, and therefore that the decisions of the courts 
should be followed; and secondly, that the i)rovisions of sec- 
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tion 834 which exempted the fees earned under sections 825 
and 827 from being incladed in the emolument returns of dis- 
trict attorneys, applied to all district attorneys ; to those who 
earned their maximum by fees ^ well as the United States 
attorney for the southern district of Kew York who received 
his compensation by fixed salary. The inference to be drawn 
from these sections is that all fees, except those earned by a 
district attorney (including the district attorney for the south- 
ern district of New York), under sections 835 and 827, and in 
prize causes, should be included in their emolument returns 
required by sections 833 and 834, and be within the maximum 
allowed by section 835, and to the district attorney for the 
southern district of New York by section 770. See 11 Opin. 
A. Q., 79, where Attorney-General Bates held that fees received 
by the district attorney for services rendered in confiscation 
cases should be included in his emolument return, although 
fees in prize causes were not to be included. 

Comptroller Lawrence (in 6 Lawrence Oomp. Dec., 55), held 
otherwise, and his opinion apparently met the approval of 
Attorney-General Brewster (18 Opin. A. G., 121); but Comp- 
troller Lawrence's opinion was based upon the proviso to sec- 
tion 3 of the act of June 20, 1874 (18 Stat., 109), he holding 
that said proviso conferred power to employ district attorneys 
for extra official services, which, prior to the enactment of said 
proviso, the Attorney-General could not do. The holding of 
Comptroller Lawrence, that the proviso in section 3 of the act 
of June 20, 1874, conferred such authority upon tUe Attorney- 
General, has, however, been reversed by the Court of Claims 
in the case of Smith v. United States (26 C. Cls. R., 568). The 
same courthasheld in Hillbornv. United States (28 C. Cls. E., 237), 
that assimilated fees under section 299, Revised Statutes, are to 
be included by a district attorney in his emolument returns, and 
the language used clearly indicates that all fees earned by dis- 
trict attorneys are official fees and are also to be included in 
their emolument returns. 

Mr, Comptroller Matthews, in a letter to Mr. Mitchell, dated 
June 15, 1891, said : 

" Section-771, Revised Statutes, requires of district attor- 
neys certain duties which are to be performed by them 
without instructions from any one. These, however, do not 
constitute the summa summarum of duties required to be per- 
formed by district attorneys in the ^discharge of the duties 
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of their ofSce.' It may be stated as a general principle that 
whatever service is performed by a district aUorney, in his 
district, in obedience to instructions given by the Attorney* 
General, or any other head of Department or Bureau, in accord- 
ance with existing law, is service performed in the discharge of 
the duties of his office.'^ 

And consequently Mr. Matthews held that for services ren- 
dered by Mr. Mitchell in a suit regarding the title to some 
property in l^ew York, he was not entitled to receive extra 
compensation for his personal use. 

The decision in the Hillborn case, which conformed to the 
previous practice of the OomptroUer's Office, requiring all such 
fees to be included in the emolument returns of a district 
attorney, seems to settle this question as to all district attor- 
neys other than the United States attorney for the southern 
district of New York, and as he has only been permitted by 
previous decisions to receive over and above the salary of 
$6,000 allowed to him by law, the same fees allowed to other 
district attorneys above their maximum, that decision would 
also seem to preclude Mr. Mitchell from receiving the extra 
compensation allowed to him by the Attorney-General. The 
HiUbom case and the decision of Comptroller Matthews of 
June 15, 1891, will consequently be followed, and the claima 
will be disallowed. 

, B. B. BOWLEB, 

Comptroller^. 



MARSHALS' PER DIEMS. 
[Decided Febraary 17, 1894.] 

A marshal is entitled to receive a per diem for the servicer 
of his deputy in one district court while he himself is in 
attendance on the same day upon another branch of the same 
district court sitting in the same place, but not in the same 
room, and held by another judge, under the principle laid 
down in the case of United States v. King (147 U. S., 676). 

£. B. BOWLEB, 

Ooniptroller. 
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m EB CLAIM OF CHARLES P. BEN JAMEU. 

[Decided February 19, 1894.] 

OoDgreu appropriated $135 to pay the claim of one Scott. A draft in his 
faTor was issued on an account stated and delivered to B., an attorney 
who succeeded the firm originally employed by Scott. Said draft 
remaining unpaid for three years, the amount was covered into the 
Treasury to Scott's credit on account of ''outstanding liabilities/' 
B. claims a reasonable attorney's fee, and the Auditor has stated an 
account in his favor for $45 payable from the amount standing to 
Scott's credit. 

Held: That Scott's claim, not being one for procuring the payment of 
which an attorney's fee is provided by statute, there is no warrant of 
law for the payment of compensation to his attorney from the amount 
standing on the books of the Treasury to his credit. B.'s claim will, 
therefore, be disallowed. 

In 1867 one John M. Scott began, through his attorneys, 
Messrs. Tucker & Bishop, the prosecution of a claim before 
the accounting officers of the Treasury to recover the value 
of a horse, alleged to have been taken from him during the 
war for the use of the Governifient. The sum of 9135 was 
allowed. By an act approved July 6, 1884, Congress appro- 
priated the sum of tl35 in payment thereof. By settlement 
No. 3911, of 1884,' the Second Comptroller certified said 
sum of $135 for payment, and in due course of business a 
draft for that amount, bearing date of August 25, 1884, was 
issued and delivered to Mr. Charles P. Benjamin, who it seems 
succeeded Messrs. Tucker & Bishop in the prosecution of the 
«laim and was recognized by the Department in the matter. 
Whether or not Scott consented to the substitution does not 
appear. Said draft having remained for a period of three 
years ^< outstanding, unsatisfied, and unpaid" was, under the 
provisions of section 306, Revised Statutes, deposited by the 
Treasurer of the United States, covered into the Treasury, 
and carried to the account of "Outstanding liabilities," and 
now stands to the credit of said Scott upon the books of the 
Treasury. 

On August 11, 1893, the said Charles P. Benjamin addressed 
a letter to the honorable Secretary of the Treasury, setting 
forth his efforts to find the said Scott in order to deliver him the 
draft, and stating that he was unable to find him, asks that a 
reasonable fee be allowed him for his services, payable out of 
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the snm hitherto allowed to Scott. On September 7, 1893; said 
letter was referred by Assistant Secretary ( Wike) to the Sec- 
ond Comptroller "for his recommendation.'' On September 
9, 1893, the Second Comptroller returned the letter to the 
Assistant Secretary, with the following indorsement: 

"That it was not the practice to assign or set off fees to 
attorneys in these cases. The Department recognized the 
right of an attorney to a lien upon the papers in the case^or 
his fees, and accordingly sent the claimant's draft to his care^ 
holding him responsible in case he made exorbitant charges. 
In these cases attorneys' fees were contingent and the average 
charge was about 25 per cent of the amount recovered. In 
the present case— which was begun in 1867 — 33^ per cent 
would not be more than a reasonable charge." 

It will be observed that the Second Comptroller did not 
express an opinion as to the payment of the claim, but only 
spoke as to the reasonableness of the fee. 

On December 15, 1893, the Assistant Secretary (Wike) 
referred the matter to the Solicitor of the Treasury for his 
opinion "as to whether in view of the facts and circumstances 
herein set forth the Secretary of the Treasury would be author- 
ized in paying from the amount due the claimant (Scott) a 
reasonable fee to the attorney for prosecution of the claim to 
settlement." Answering the reference of the matter to him, 
the Solicitor wrote a letter to the Secretary of the Treasury, 
stating that in his opinion the claim could be "under the cir- 
cumstances with propriety" paid, and suggesting that it be 
paid accordingly. The Solicitor concluded his letter by say- 
ing: "I think this case comes fairly within the principle of 
the opinion that I wrote in 1889 for the then Solicitor, a copy 
of which I send you." 

On December 16, 1893, the Acting Secretary of the Treasury 
(Curtis) sent the papers in the case to the First Auditor " for 
examination and settlement, inviting his attention to the pre- 
ceding indorsements hereon and to accompanying opinion of 
the Solicitor of the Treasury." On December 20, 1893, the 
Eegister of the Treasury certified to the First Auditor that 
I John M. Scott was credited on the books of his office on account 
of " outstanding liabilities " the sum of $135. On the same 
day the said Auditor certified as follows: 

"I hereby certify that I have examined and adjusted an 
account between the United States and John M. Scotty and 
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find the sum of $45 is due from the United States to him, 
being part of the amount of draft No. 36875 for $135 carried 
to < outstanding liabilities,' which sum is payable from ^out- 
standing liabilities ' to Charles F. Benjamin, attorney of record 
for said John M. Scott, and to be charged to said Scott upon 
the books of the Treasury.'^ 

And so the case is before the office for final adjustment and 
certification. 

^ The Department is asked to do two things in this case with- 
•out the consent or concurrence of the principal party in inter- 
•est, namely, to fix the fee of Benjamin against Scott, and to 
pay it. In other words, the debtor of one individual is asked 
to perform the office of arbitrator between that individual and 
another (at the instance of the latter only) concerning a mat- 
ter that affects his — the arbitrator's — indebtedness to the first 
named individual, and, having made an award, is further 
asked to pay it out of what he owes his creditor. 

The United States is confessedly indebted to Scott in the 
sum of $135, and he is so credited upon the books of the 
Treasury, and he must remain so credited untiUhe is paid or 
some one else lawfully entitled to receive the same is paid. 

Section 308, Eevised Statutes, provides that the payee, or 
bona fide holder of any draft or check, the amount of which 
has been deposited and covered into the Treasury, conformably 
to section 306, Eevised Statutes, shall be entitled to payment 
on presenting same to the proper officer. 

2Tow, Benjamin is not the payee, nor do I think it will be 
contended that he is the bona fide holder thereof within the 
meaning of that term. 

It must be borne in mind that Scott is not demanding pay- 
ment, and Benjamin's claim is not one against the United 
States nor one in which it is concerned. There is no privity 
whatever between it and Benjamin. The Government can 
not and does not undertake to settle the claims of third parties 
against its creditors, and if it did it would in no wise lessen 
its obligations to them. If the Government should allow and 
pay Benjamin's claim of $45 out of the amount standing to 
Scott's credit, and Scott should ever turn up and demand pay- 
ment, I do not think it will be contended that it would be any 
defense whatever that the Government had paid part of it to 
Bei\jamin« 
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£ have no doabt of the justice of Benjamin's claim against 
Scott, or that 945 is a reasonable fee, but for the Govern- 
ment to pay it wonld be, in my opinion, depriving Scott of his 
property without '*due process of law.'^ 

This case, as is stated in the Second Comptroller's indorse- 
ment, does not come within that class of cases where fees of 
attorneys are fixed by statute or Department regulation, nor 
is it a parallel case with that of Mullan v. HogaUj decided by 
the Solicitor in 1889 and referred to by him in his decision in 
this matter. In that case {Mullan v. Rogan) there was an 
express contract between the parties as to the fee ; in this there 
was none. And even if the Attorney-General's opinion (vol. 
11, p. 7), ^Hhat, in the absence of a special contract, fees 
or compensation payable by the claimant to his attorney con- 
stitnte a general charge against the client, but not a specific 
lieu on the subject-matter of the suit," was not applicable to 
that case, it certainly is to this. 

It is not necessary to pass upon the question as to whether 
or ii,ot Benjamin has a lien upon Scott's money to secure pay- 
ment of his fee, for admitting that he has, which I do i)ot,this 
Department has no equity powers to enforce it. The duties of 
the Department in this matter are purely and simply executive. 
It can deal only with the legal rights of parties, and can not 
consider the equitable rights of third parties. 

The payment of this claim is not warranted by law or pre- 
cedent, and I can not, therefore, concur in the opinion of the 
learned Solicitor. To pay it, in my opinion, would be, to say 
the least, establishing a very unsafe precedent. 

C. M. FOBEE, 

Deputy Comptroller^ 

Approved and adopted. 

B. B. BowLEB, OomptroUer. 
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m KB ACCOUNT OF JAMBS BLACKBUEN, UNITED 
STATES MAKSHAL FOE THE DISTRICT OF KEN- 
TUCKY. 

[Decided March 1, 1894.] 

While the question whether a marshal should he entitled to mileage from 
the place where he receives a writ to the place where it is served, if 
the place of its receipt is heyond the place to which it may be 
returned, may be involved in doubt, yet the action of CougreBs in the 
adoption of the clauses in the acts of February 22, 1875 (18 Stat., 333) 
and of March 3, 1893 (27 Stat., 608) in regard to mileage allowable to 
marshals for serving writs, and especially that clause of the act of 
March 3, 1893 which makes a writ returnable before any officer having 
Jurisdiction to hear a complaint, seems to indicate an intention to 
change the rule for the computation of mileage from an arbitrary 
allowance to the amount of actual travel. The question having been 
BO decided by Comptroller Matthews, the precedent established by 
him will be followed. 

In Marshal Blackburn's account there are itiany charges of 
the following nature: 

A warrant is issued by a United States commissioner at 
Grayson and sent by mail to the district attorney at Louis- 
ville, 198 miles away. Here, after approval by the district 
attorney, it is delivered to the marshal, who hands it to the 
deputy, whose residency is Grayson, but who has traveled 
to Louisville, transporting a prisoner. This deputy, receiving 
the writ at Louisville, travels back to his home, charging 
mileage to serve and expenses endeavoring to arrest, and 
makes the arrest at or near the place where the writ was 
Issued. This has heretofore been allowed under authority of 
Comptroller Matthews's letter to March Burchett, October 1, 
1890. (See sec. 829, R. S., and sec. 7, act Feb. 22, 1875, 18 
Stat., 334; act Mar. 3, 1893, 27 Stat., 608, 609; TJnitedL States v. 
Harmon, 147 U. S., 268; 16 Opin. A. G., 165, 169.) 

The present practice will be continued. 

B. B. BOWLEB, 

OomptroUer. 
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m RE CLAIM OF G. W. LEVI, UNITED STATES MAR. 
SHAL FOR THE WESTERN DISTRICT OF VIRGINIA^ 

[Decided March 3, 1894.] 

L., a United States marshal for the western district of Virginia, presents 
a claim for salary from the 1st to the 9th of Novetnber, 1893. He 
gave the bond required by section 783, Revised Statutes, and took th» 
oath required by section 782, and entered upon the duties of his office 
on November 1, 1893^ without taking the oath required by section 1757. 
He took this €»ath on November 9, 1893. His predecessor went out of 
office November 1, and was paid up to and including that da;^ only. 

Held: That as section 1757 requires the oath therein specified to be takeu 
by every person "elected or appointed to any office of honor or trust 
under the Government of the United States * * * before entering 
upon the duties of his office/' and as Marshal Levi did not take this 
oath until November 9, 1893, he can not be allowed salary before that 
time. 

Mr. Levi was duly appointed and commissioned marshal tor 
the western district of Virginia. On November 1, 1893, he 
gave the bond required by section 783, Revised Statutes, and 
took the oath required by section 782 and actually entered 
upon the duties of his office without, however, taking the oath 
required by section 1757. That section requires the oath 
therein specified to be taken by every person "elected or 
appointed to any office of honor or trust under the Govern- 
ment of the United States • * • before entering upon the 
duties of his office." He took that oath on November 9, 1893, 
and now claims salary from the 1st to the 9th of November, 
His predecessor went out of office on the 1st of November, 
and was paid up to that day and no longer. 

The question for decision is, does the provision of section 
1757, which requires the taking of the oath therein specified 
"before entering upon the duties of his office," so far enter 
into the right and title to his office as to preclude Marshal Levi 
from receiving salary for the period during which he in fact 
acted as marshal before taking said oathT 

The language of the section is very plain and would seem to 
make the taking of the oath a condition precedent to the legal 
holding of the office, and not to be directory merely. It has 
been the almost universal practice of the accounting officers to 
treat similar provisions as mandatory and not as authorizing 
9224 13 
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the payment of compensation to officers for any period prior 
to the taking of such oath, or the giving of a bond, where a 
bond is required, before entering upon the duties of his officew 
In United States y. Le Baron (19 How., 73, on p. 78) it is said: 

<< When a person has been nominated to an office by the 
President, confirmed by the Senate, and his commission has 
been signed by the President^ and the seal of the United 
States affixed thereto, his appointment to that office is com- 
plete. Congress may provide, as it has done in this case, that 
certain acts shall be done by the appointee before he shall 
enter on the possession of the office under his appointment. 
These acts then become conditions precedent to the complete 
investiture of the office; but they are to be performed by the 
appointee, not by the Executive; all that the Executive can 
do to invest the person with his office ha« been completed 
when the commission has been signed and sealed; and when 
the person has performed the required conditions, his title to 
enter on the possession of the office is also complete." 

See also Dainese v. United States (15 C. Cls. R., 64, p. 79^,where 
United States v. Le Baron was followed and applied to a con- 
sular officer who had failed to give the bond required by law 
before entering upon the duties of his office. To the same 
effect are many opinions of the Attorneys-General (2 Opin. A« 
G., 638), where Attorney-General Butler said 

" In appointments to civil offices, the pay of the officer does 
not usually commence until he has actually accepted and 
taken the oath of office; because, in such cases, the taking of 
the oath is usually a prerequisite to the entering on the duties 
of the office.'' 

and held that a military officer might be paid from the time he 
entered upon the duties of his office, although he had not 
taken tlie oath of of]^ce, because the statutes did not require the 
taking of that oath before entering upon the duties of his 
office. 

Attorney-General Bates (10 Opin. A. G., 251,) speaking of 
the time when the salary began as the time when the officer 
devoted himself to the public service, said: 

<<This time is, I presume, usually when he takes his oath of 
office and gives the bond for faithful performance of duty 
required by law. Then, and not before, he may be said to be 
in office, and certainly before these essential formalities are 
complied with his salary does not be; in." 

The case of United States v. Flanders (112 U. S., 88) is referred 
to fts conflicting with these previous rulings. In that case m 
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eollector of Id ternal revenue was allowed the compensation pro- 
vided by law for his office from the time he was "appointed,** 
although he did not take the oath or give the bond required 
by law to be taken and given before entering upon the duties 
of his office. From a careful reading of that case it can hardly 
be said that it was intended to overrule the practice which 
requires the fulfilling of these essential prerequisites to the 
holding of an office before being allowed the compensation pro- 
vided for such office. The case must be held to apply solely 
to the law then considered by the court. That law allowed 
comx>ensatian to a collector "appointed," and was a specified 
percentage commission computed on the moneys "paid over 
and accounted for under the instructions of the Treasury 
Department.'^ The court held that if the collector in fact paid 
over and accounted for moneys collected by him in full, he 
could be allowed a specified percentage thereon from the time 
he was "appointed," provided he subsequently took the oath 
prescribed by section 1756, Eevised Statutes, now repealed but 
then in force. 

Comptroller Lawrence, iuBurdette's case (5 Lawrence Comp. 
Dec., 476), held that United States v. Flanders did not apply 
even to a collector of internal revenue after the law was changed 
by fixing his compensation at a salary, although the amount of 
the salary was ascertained by the amount of his collections, 
and held that the Flanders case was limited in its application 
solely to the act under which the collector in that case was 
api>ointed and held office. I am of the same opinion as Comp- 
troller Lawrence. It follows, therefore, that Marshal Levi can 
not be paid the salary of the office of marshal from the 1st to 
the 9th of liTovember, 1893. 

B* B. BOWLEB, 

Comj^troller. 
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IN RE CLAIM OF CHARLES E. GORMAN, UNITED 
STATES ATTORlinBY FOR THE DISTRICT OP 
RHODE ISLAND. 

[Decided March 3, 1894.] 

District attorneys claiming per diem fees nnder paragraph 8 of section 
824, Revised Statutes, for attendance on the oonrt at their place of 
abode, will be required to state in the oath to their accounts that such 
fees are for days upon which they were actually and neoesBarily in 
attendance on the court. 

In Mr. German's account for the qaarter ending December 

31, 1893, there appear 74 per diem charges for attendance upon 
the court at Providence, the place of his abode. Paragraph 

8 of section 824, Revised Statutes, provides : 

<< For each day of his necessary attendance in a court of the- 
CTnited States on the business of the United States, when the 
court is held at the place of his abode, Ave dollars; and for 
bis attendance wh^n the court is held elsewere, five dollars 
for each day of the term." 

The word "necessary" being used in the first part of the 
clause and not used in the second part of the clause clearly 
indicates an intention on the part of Conp^ress to make a differ- 
ence in the per diems allowable to a district attorney when the 
court is held at the place of his abode from those allowable 
, when it is held elsewhere. When it is held at the place of his 
abode he is only entitled to per diems for each day of his neces- 
sary attendance, while when the court is held elsewhere he is 
entitled to a per diem for each day's attendance, which means- 
each day's acUial attendance, although that attendance may 
not have been necessary. 

The number of per diems in Mr. Gorman's account haying 
appeared to be large in proportion to the number of cases tried 
in the quarter, inquiry was made of him in regard to t^e mat- 
ter. In his reply he states : " Upon each of the 74 days charged 
I was actually ^ in attendance in a court of the United States 
on business of the United States.' " This explanation complies 
with the law. 

In order to settle the practice for the future, district attor- 
neys will be required in the oath to their accounts to state, 
when in attendance upon a court at the place of their abode^ 
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that the days for which they claim per diem fees were days 

upon which they were actually and necessarily in attendance 

upon the court. 

B. B. BowiiEB, 

Comptroller, 



IS BE AOOOUNT OF THOS. SPEED, CLEBK OF THE 
DISTBIOT COUBT OF KENTUCKY. 

[Decided March 5, 1894.] 

When varions orders of the court are entered at one.timeas one continuous 
record, under the 8th clause of section 828, Revised Statutes, the fee 
allowahle therefor is only 15 cents for each 100 words, and not 15 
cents for each order less than 100 words, as if they had constituted 
separate orders. 

In Mr. Speed's account there appear sundry charges for 
entering various orders of the court under the eighth clause 
of section 828 of the Be vised Statutes, which reads as follows : 

" For entering any return, rule, order, continuance, judg- 
ment, decree, or recognizance, or drawing any bond, or making 
any record, certificate, return, or report, for each foUo, fifteen 
cents.'' 

The following is a copy of one of such entries: 

District Court of the United States, 

DisTBicT OF Kentucky, 

Friday, October 20, 1893. 
United States ) 

t>. \ 4797. 

Blufobd Smith. ) 

This day came the district attorney. The prisoner was 
brought to the bar of the court in custody of the marshal. 
Whereupon it was demanded of him the said Bluford Smith 
of and concerning the charges in the above indictment speci- 
fied, he says he is not guilty thereof and for his trial he puts 
himself upon the country. Thereupon came a jury, to wit: 
James H. Davie, I. S. Colt'ey, J. W. Calvert, W. K. Evans, T. 
B. McKenzie, J. W. Whips, !N. B. Welch, Bufus I. Bartleaou, 
J. J. Brown, Theophilus Pendleton, Biney Warrimer, who 
were elected, tried, and sworn to well and truly try and true 
deliverance make between the United States and the prisoner 
at the bar. The j ury heard the evidence and retired to consider 
of their verdict and returned into court and reported that they 
were unable to agree upon a verdict. It is therefore ordered 
that the jury be discharged. It is ordered that the prisoner 
remain in custody of the marshaL 
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For his services in making the above entry Mr. Speed claims 
six folios^ as follows: 

Cento. 

Entering plea not guilty ••••• ••; • 15 

Order for jury (1 folj 15 

Entering names Jury (1 fol.) 15 

Entering Jnry unable to agree 15 

Entering order discharging Jory 15 

Entering order continuance • 15 

The above entry contains less than 200 words. Section 854 
defines the term ^< folio" to mean 100 words. If this is one 
entry Mr. Speed wonldonly be entitled to two folio* or 30 cents. 
He claims, however, that it is not one entry, bat six, and that 
he is entitled to 15 cents for each entry, making 90 cents. In 
United States v. Payne (147 IT. S., 687), on page 690, it was 
said: 

(<For entering separate orders of conrt excusing jurors, 
entering orders of court to issue subpoBnas, entering order for 
alias capias. As these orders appear to have been made by 
the court, and the fees for entering them allowed by the court>j 
the charges must be sustained.^ 

The entries in the Payne case were entries of a general char- 
acter and not in any one particular suit. Without deciding 
that Mr. Speed could not receive 15 cents for each of the entries 
for which he claims, if they had been in fact made separately, 
having been made as above set forth they constitute but one 
entry and come within that provision of paragraph 8 of section 
824 " for making any record ♦ • • for each folio, 15 cents." 

Mt. Speed will be allowed only 30 cents for the above serv- 
ice, and aU similar entries will be calculated upon the same 
basis* 

B. B. BOWLBB, 

Oomptrollef . 
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EN EB CLAIM OP P. B. BARHART, UNITED STATES 
ATTORNEY FOR THE EASTERN DISTRICT OP 
LOUISIANA. 

[Decided March 22, 1894.] 

£., a United States Attorney, under instructions from the Secretary of the 
Treasury, defending a deputy collector of internal revenue in a crim- 
inal proceeding, removed under section 643, Revised Statutes, from a 
State court to the United States circuit court. He was allowed a fee 
of $60 by the court which was approved by the Secretary of the 
Treasury. 

Held: That the word "suit'' in section 827, Revised Statutes, includes a 
criminal as well as a civil action, and the policy of the section requires 
a defense, at the expense of the United States, as much in the former 
as in the latter class of cases. E.'s account will, therefore, be allowed. 

Mr. Earhart presents a claim for $50 for services rendered 
by him in the case of the State of Louisiana v. JS. E. Ohubbuck. 
Mt. Ohubback was a deputy collector of internal revenue 
and in the performance of his duties committed an assault 
and battery, for which he was arrested and brought before the 
police court of New Orleans. The case was transferred to the 
circuit court of the United States for the eastern district of 
Louisiana under the provisions of section 643, Revised Statutes, 
and Mr. Earhart, the ITnited States attorney, was instructed 
by letter of the Secretary of the Treasury to appear and defend 
Mr. Chubbuck. 

Under the provisions of section 827, Revised Statutes, he 
has been allowed by the Secretary, for his services, $50. It is 
objected to the allowance of the claim that section 827 does 
not apply to the defense of criminal cases, and that his fees 
should be settled under the provisions of section 299, Revised 
Statutes which provides for assimilating the fees to those 
allowed under section 824, Revised Statutes This claim is 
made solely on the use of the word "suit" in section 827, as not 
applicable to a criminal proceeding. While it is true that the 
word "suit" is ordinarily applied to civil actions, yet it is broad 
enough to cover criminal cases. (Bouvier's Law Dictionary, 
SUIT.) There seems to be no reason why an officer of the rev- 
enue should not be defended at the expense of the United 
States in a criminal case for an assault and battery in the per- 
formance of his official duties, if he could be defended at the 
expense of the United States in a civil suit brought by the 
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person assaulted, arising oat of tke same action. As the word 
^'suif is broad enougli to cover a crimiDal as well as a ciyil 
case, and the policy of the section seems to require that the 
officer shonld be defended at the expense of the United States 
in both civil and criminal cases, the amount claimed by Mr. 
Earhart will be allowed. 

E. B. Bowler, 

Comptroller. 

IS RE CLAIM OF EDWARD R. WARREN, UNITED 
STATES DEPUTY SURVEYOR FOR SURVEY OF 
TOWN SITE OF IRWIN, COLO. 

[Decided March 26, 1894.] 

W., a United States deputy surveyor in Colorado is allowed by the Gen- 
eral Land Office $50 for a resurvey of a town site made under instruc- 
tions of the surveyor-gen eral of Colorado, without the approval of 
the Commissioner of the General Land Office required by section 
2398, Revised Statutes. Being acceptable to the mineral division 
of the General Land Office, a patent issued in January, 1893, to the 
town authorities, withont payment by them, as required by section 
2394, of the expenses of such resurvey. On January 11, 1894, the Com- 
missioner approved, nunc pro tunc, the special instructions to W. and 
\>rdered the payment of the amount out of the appropriation for sur- 
vey of the public lands. 

Held: That the CommisBi oner under the power conferred upon him by sec- 
tion 2398, Revised Statutes, could not bind the United States by sub- 
sequently approving the contract which he should not have approved, 
at the time of its execution, without the deposit under section 2394, 
Revised Statutes, of a sum sufficient to cover the expense, and the 
claim must, therefore, be disallowed. 

The claim of Mr. Edward li. Warren, United States deputy 
surveyor in Colorado, for the resurvey of the town site of Irwin, 
Oolo., allowed to him for $50 by the General Land Office 
per report No. 57877, is now pending in this office for set- 
tlement. 

It appears that the town of Irwin was laid out in 1877 or 
1878 while still a part of the unsurveyed public lands. The 
township, within which the town of Irwin is situated, was first 
surveyed ^nd subdivided in 1879, the expense thereof being 
paid from special deposits by individuals under sections 
2401-2403, Revised Statutes, and at the same time the same 
deputy surveyor surveyed and marked the lines of the town site 
of Irwin at a special compensation of $50, which was also paid 
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from special deposits made for that purpose. The town site 
of Irwin was entered at the land office at Gunnison, Colo., 
August 9, 1883, by A. B. Bartlett, mayor of the incorporated 
town of Irwin for and in behalf of the inhabitants of the said 
town, by cash entry No. 78, for 162 acres. This entry was 
made in accordance with the provisions of sections 2387-2380, 
Revised Statutes. For some reason an amended survey of the 
town site was ordered and made in 1884, also paid for from the 
special deposit made for that purpose by J.L.Metzler, mayor of 
the town, on August 27, 1884. The town of Irwin is a mining 
town in the mountain mining region of Colorado, and it appears 
that the limits of the town site as surveyed conflicted with vari- 
ous mining claims, and that there was an extended contest 
between the inhabitants of the town and the owners of the 
claims, both before the local land office and before the Commis- 
sioner of the General Land Office. These contests were finally 
decided by the Commissioner on February 11, 1892, and he 
thereupon wrote to the register and receiver at Ounnison, Colo., 
as follows : ' . 

"Patent for the Irwin town site will issue in cash entry No. 
78 upon the filing of the plat and field notes of an amended 
survey of the survey of the town site approved May 10, 1880, 
showing andexcluding the National, the Republic, and the Last 
Chance lode claims, all the rest of the land included in said 
survey of 1880 being hereby fully adjudged nonmineral in 
character. 

"The town site authorities are hereby authorized to apply 

to the United States surveyor-general for such amendment. 
• • • 

"Upon receipt of the amended survey of the town site 
herein authorized cash entry No. 78 wiU be corrected to cor- 
respond with the acreage." 

The surveyor-general of Colorado on September 6, 1892, 
authorized Deputy Surveyor E. It. Warren under special 
instructions to survey said town site in accordance with the 
instructions given him. Said instructions closed as follows : 
** You will be paid for this work the sum of 850 when the field 
notes and plat are accepted by the honorable Commissioner of 
the General Land Office." No regular contract was entered into 
between Mr. Warren and the surveyor-general, nor were these 
instructions submitted to and approved by the Commissioner 
of the General Land Office in lieu of a formal contract. The 
work was done by Mr. Warren, and on October 28, 1892, the 
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surveyor-general of Colorado sent to the Commissioner of the 
General Land Office the plat and field notes of the amended 
survey as made by Mr. Warren. This survey reduced the 
town site from 162 to 146 acres, and being acceptable to the 
mineral division of the General Land Office a patent was, in 
January, 1893, issued for the town site and forwarded to the 
town authorities without the payment by them of the expenses 
of such resurvey. It does not appear that the surveying divi- 
sion of the General Land Office knew, at this time, of such sur- 
vey having been completed, and therefore the survey was not 
accepted and approved by the Commissioner. Nearly a year 
thereafter this omission was discovered by the surveyor- 
general of Colorado, which resulted in the following action 
of the Commissioner on January 11, 1894, as appears by a 
letter addressed to the surveyor-general. 

" With your letter of October 28, 1892, were transmitted to 
this office the plat and transcript of the field notes of the 
stated amended survey, as executed under the special instruc- 
tions referred to. 

"You were authorized to issue said instructions by office let- 
ter *N^ of February 11, 1892, but the * duplicate ' or copy of the 
same was not transmitted for examination and approval until 
after the survey had been executed and the returns thereof 
forwarded and received. Prior to the acceptance of said 
returns of survey, you transmitted a copy of the special instruc- 
tions as requested. 

"As said returns were duly accepted and you notified thereof 
per office letter '£' of December 8, 1893, it becomes necessary 
to formally approve, nunc pro tuncj the special instructions in 
question. 

"I have, therefore, this day approved the special instructions 
dated September 6, 1892, issued by you to E. R. Warren, United 
States deputy surveyor, providing for the amended survey of 
the town site of Irwin, as therein detailed; liability $50, pay- 
able from the appropriation for the survey of the public lands 
for the fiscal year ending June 30, 1893.^' 

It is upon this action of the Commissioner that the claim of 
Mr. Warren is founded. Section 2394 of the Revised Statutes 
provides that where the inhabitants of any town on the public 
lands locate and enter a town site "there shall be paid by the 
parties availing themselves of such provisions, all costs of 
surveying and platting any such town site, and expenses inci- 
dent thereto incurred by the United States, before any patent 
issues therefor." This section clearly requires the payment 
of the expenses of surveys by the parties entering the town 
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site, and protects the Oovernment by requiring that no patent 
shall issue therefor until the payment is made. 

Section 2334 provides that the survey of mining claims shall 
be paid by the parties owning such claims. 

It seems clear, therefore, that the expenses of the survey 
made by Mr. Warren, being made in the interest of the inhab- 
itants of the town of Irwin and the owners of the mining 
claims, should have been paid for by them and not have become 
a charge upon the Oovernment. Such seems to have been the 
intention of the Oommissioner of the General Land Office 
when he directed on February 11,1892, that "the town site 
authorities are hereby authorized to apply to the United States 
surveyor-general for such amendment" of the town site survey. 
Had the instructions of the surveyor-general been forwarded 
to the Oommissioner of the General Land Office for approval 
before being issued to Mr. Warren, and therefore before the 
work had been done, it is probable that arrangements would 
have been made by the Oommissioner to secure the amount 
necessary to make the survey before approving the instruc- 
tions. As section 2398, Revised Statutes, provides that "con- 
tracts for the survey of the public lands shall not become 
binding upon the United States until approved by the Oom- 
missipner of the General Land Office, except in such cases as 
the Oomnissioner may otherwise specially order," and as the 
Oommissioner did not approve these instructions until after 
the work was done, they could not have become binding upon 
the United States as a contract until thus approved. It seems 
clear that the Oommissioner can not approve a contract after 
the work is done so as to create a claim against the United 
States Government, which he should not have approved prior 
to the doing of the work until a deposit had been made for the 
payment of the expenses thereof, although if he had in fact 
approved the contract it might have been binding upon the 
United States under section 2398, so as to liave estopped them 
from claiming otherwise against the deputy surveyor who 
actually did the work. 

. It has been suggested that this claim should be paid notwith- 
standing the irregularity in the execution of the contract by 
the surveyor-general without the approval of the Oommissioner 
of the General Land Office, as required by law, under the 
authority of Clark y. United States (95 U. S., 639). In that case it 
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was held that a contract not executed according to the require- 
ments of section 3744, lievised Statutes, if wholly or partly exe- 
cuted, would create a claim against the Government as upon an 
implied contract for a quantum meruit. In my opinion the facts 
of the present case do not come within the principle decided 
in Clark v. United States. The Government did not get the ben- 
efit of the work done by Deputy Surveyor Warren. His work 
was really done for the benefit of the inhabitants of the town 
of Irwin and should have been paid for by them. The present 
case seems to come more clearly within the decision in White- 
side V. United States (93 U. S., 247), where it is held that the 
Government is not bound by the act of its officer unless he acted 
within the scope of his authority, and individuals must take 
notice of the extent of such authority, and such is particularly 
the case when the authority is found in a public act. In regard 
to a subsequent ratification of an informal act, Mr. Justice Clif- 
ford in that case said : 

<< Responsive to that, it is suggested that a subsequent rati- 
fication is as good as a previous authority; but the decisive 
answer to that suggestion is, that all the services for which 
compensation is claimed where performed more than three 
months before the indorsement in question was made by the 
supervising special agent. His indorsement bears date as afore- 
said, and the finding of the court shows that the services for 
which compensation is claimed were all performed before the 
close of the preceding year (pp. 253, 254). • • • 

*' Services rendered under a contract executed by an unauthor- 
ized agent, Jind never approved or ratified by any competent 
authority create no equity, unless it appears that the services 
performed resulted in some benefit to the party for whom they 
were rendered" (p. 256). 

This language applies exactly to the facts of the present 
claim. Mr. Warren's claim will, therefore, have to be disal- 
lowed. 

£. B. Bowler, 

Coinptroller. 
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m EB ACCOUI^TS MAESHAL GUYTON. 

[Decided AprU 3, 1894.] 

O., the United States marshal for the northern district of Mississippiy. 
presents a claim for fees earned hy persons designated as special 
deputy marshals. They did not take the oath required by sectioa 
782, Bevised Statutes. The marshal's accounts were approved by the 
court in accordance with the act of February 22, 1875 (18 Stat., 334)* 

Seld: That as section 829 Revised Statutes provides the fees for the 
marshal without specifying who can earn them for him, and a» 
the account has been approved by the court, the services must be 
presumed to have been rendered and the execution of the writs to 
have been legal. The amount will, therefore, be allowed. Whether 
he can have credit in his emolument account for the sum paid these 
special deputies is undecided, and can not be determined until that 
account is presented in the usual way. 

In Marshal Guyton's fee and expense account for the quarter 
ended December 31, 1893, he claims fees earned by persons 
whom he designates as sx>ecial dex)ul}y marshals. 

It appears that in the northern district of Mississippi, for 
which district Marshal Guyton is the marshal, the i)raetice 
has been to specially deputize, by writing indorsements on 
writs, persons named thereon, to execute the same. These per- 
sons did not take the oath required by section 782, Eevised 
Statutes. Marshal Guyton's accounts have been approved by 
the court in accordance with the provisions of the act of Feb- 
ruary 22, 1875 (18 Stat. 334). The question is. Can Marshal 
Guyton be allowed the fees earned for him by these so-called 
special deputies in this manner! 

Section 829 provides the feesr which a marshal may earn. 
That section does not say how he can earn them. Section 788 
confers upon marshals and their deputies the same powers in 
each State, in executing the laws of the United States, as the 
sheritts and their deputies have in such States in executing 
the laws thereof. 

It is claimed that in Mississippi a sherifi' has the power ta 
specially deputize people to serve writs in the manner Marshal 
Guyton has done. No proof is presented to substantiate that 
claim. That certain acts done for a marshal, by others than 
regularly ai)pointed deputies, may be legal, see United States 
v. McDonald^ 8 Biss., 439. 
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As ill United States v. Jones (134 U. 8., 483), it was held that 
the approval of the court upon the accouuts of the officers 
thereof is prima facie evidence of their correctness, in the 
absence of other evidence it must be held not only that the 
services claimed by Marshal Guyton have been rendered, but 
that the execution of the writs was legal and effective. Under 
these circumstances the amount will have to be allowed Mar- 
shal Guyton. Whether or not he is entitled to credit in the 
settlement of his emolument account, under section 841, for 
the amount which he has paid such so-called special deputies 
is not decided, but is left open for determination when his 
emolument account is presented for settlement in the usual 

way. 

B. B. Bowler, 

Comptroller. 



IN BE CLAIM OP FBEDEBICK PENPIELD, UNITED 
STATES AGENT AND CONSULGENEBAL AT 
OAIBO. 

[Decided April 4, 1894.] 

P., agent and consul-general at Cairo, includes in his account for contin- 
gent expenses a Youclier for $250 paid to one G. for messenger service, 
which voucher is 'disallowed by the Auditor on the ground that G. 
was paid as clerk for the same period. The Secretary of State 
allotted to P's office $500 for clerk hire and has approved both 
allowances to G. 

Held: That G. not being an officer of the United States, nor a person in 
the public service whose compensation ia fixed by law or regulationSi 
sections 1763-1765 of the Revised Statutes do not apply, and as the 
Secretary of State has approved both allowances, the amount will be 
allowed to P. in the settlement of his account. 

In theaccount of Mr. Peufield for contingent expenses of his 
oflSce, ending December 31, 1893, he inclades a charge for pay- 
ment of $250 to L. B. Grant for messenger service. The Fifth 
Auditor in stating the account has stricken out this sum on the 
ground that Mr. Grant has received payment as clerk for the 
same period. The question is, can Mr. Grant be allowed the 
sum of $250 as messenger as well as that which he has 
already received as clerk. The Secretary of State has allotted 
to Mr. Penfield's office $500 per annum for clerk hire. He has 
approved both of the allowances made to Mr. Grant. The 
appropriation out of which this item is paid includes << messen- 
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ger service,^ and no limitation is fixed by law, althougli a 
limit of $500 is fixed for clerk hire. The regulations of the 
Department of State simply provide that $500 may be allotted 
as clerk hire and do not provide that they shall be limited to 
one clerk. The manner in which the expenditure of said sum 
of $500 is to be made is left exclusively to the consul-general. 
The clerk is not an officer of the United States Government, 
and therefore does not come within the provisions of section 
1763 or 1764 of the Eevised Statutes. Section 1765 of the 
Revised Statutes prohibits extra allowances to any officer or 
other person in the public service whose compensation is fixed 
*^ by law or regulation s." It has been held by the Court of Claims 
in Landram v. United States (16 C. Cls. R., 74), that a regula- 
tion within the meaning of this statute is an order which affects 
a class of persons. As the use of this allotment of $500 for 
clerk hire at this consulate was within the discretion of the 
eonsul-general, it is clear that the pay of Mr. Grant as clerk 
was not fixed by regulation. Therefore, under the rule laid 
down in Landram v. United States, supra, section 1765 does 
not apply, and as the Department of State has approved both 
allowances, the amount will have to be allowed to Mr. Penfield 
in the adjustment of his accounts. 

B. B. BOWLEB, 

Comptroller. 



nr BE CLAIM OF CALVIN A, STANFIELD,* 

Section 3480 Revised Statates prohibiting the payment of any account, 
claim, or demand against the United States, which accrued or existed 
prior to April 13, 1861, without proof of loyalty applies to an accoiiut 
fSor the refundment of purchase money paid for land erroneously sold. 

Treasury Department, 
First Comptroller's Office, 

April 17, 1894. 
Sir: I have the honor to return herewith report No. 58316 
for $40 in favor of Calvin A. Stanfield, for repayment of pur- 
chase money paid by him for land erroneously sold at the land 
office at Little Bock, July 13, 1857. It appears from the papers 
accompanying said report that the tract originally sold to 
Stanfield was canceled by General Land Office, letter "C 

* See same case, post, page 262. 
\ 
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November 24, 1860, because of conflict with prior patented 
swamp selection of the State of Arkansas. 

No proof of loyalty accompanies the papers. Section 3480 
of the Revised Statutes prohibits the payment of all accounts 
or claims arising prior to April 13, 1861, without such proo£ 
That this is such a claim within the meaning of that statute 
seems clear from the opinion of Attorney-General Devens (15 
Opin. A. G., 450); and such claims were always so construed 
by the Commissioner of the General Land Office until Febru- 
ary 27, 1875, when Secretary Delano, in a letter addressed to 
Commissioner Burdett, held that section 3480 was unconstitu- 
tional and void. This decision of Secretary Delano was based 
upon certain decisions of the Supreme Court in 9th, 13th, and 
16th Wallace, therein specifically referred to. From that time 
to tbe present 1 am informed that proof of loyalty has not 
been required in such claims. 1 have the honor, therefore, to 
refer you to the case of Rart v. United States (118 U. S., 62), 
where it was held that the pardon of the President did not 
authorize the payment of a claim which accrued prior to April 
13, 1861 ; nor did the joint resolution (sec. 3480 B. S.) take 
away anything which the pardon had conferred. The grounds 
of that decision are that Article I, section 9, subdivision 7 of 
the Constitution provides that " no money shall be drawn from 
the Treasury but in consequence of appropriations made by 
law;" that Congress has in effect prohibited the use of an 
appropriation for the payment of such claims, and therefore 
that there is no appropriation for their payment. This case 
was subsquently approved by Attorney-General Garland (18 
Opin. A. G., 421), and applied particularly to the proclamation 
of amnesty of the 25th of December, 1868. 

Under these circumstances, without actually disallowing the 
account, I have the honor to return the same in order that 
you may reconsider the matter and take such action as, with 
the light of the references above given, you may deem to be 
in accordance with law. 

Respectfully, yours, E. B. Bowlee, 

CofnptroUer» 

The GoHMissioNSB of thb Genbbal Land Office. 
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TS KB ACC0U:N^TS op W. H. ROBERTSON, UNITED 
STATES CONSUL AT HAMBURG. 

[Decided April 17, 1894.] 

R., the consul at Hambarg, paid to B., t?Iio is his clerk at $1,200 per annum^ 
$150 for messenf^er service, the latter payment being disallowed by the 
Auditor on the ground that its payment to B. is prohibited by section 
1765, Revised Statutes. 

ffeld : That section 1765, Revised Statutes, does npt apply, for the expend- 
iture of the appropriation for clerks at consulates (27 Stat., 504) is- 
within the discretion of the consul, and B. is not, therefore, a person 
whose compensation is fixed by law within the meaning of that sec- 
tion. The $150 will be allowed in the settlement of R.*6 accounts. 

In Mr. Robertson's accounts for the peri/>d ending January 
18, 1894, he claims credit for $150, on account of messenger 
service, paid to Charles H. Burke. It appears that Mr. Burke is- 
also a clerk and is paid a salary at the rate of $1,200 per annum. 
The Auditor has disallowed this account on the ground that 
the compensation of Mr. Burke is by the appropriation act of 
March 1, 1893 (27 Skat., 504), fixed by law within the meaning 
of section 1765, Revised Statutes. 

The appropriation for clerks (27 Stat., 504) provides as follows t 
"Allowances for clerks at consulates, as follows: • • • Ham- 
burg, $1,200.'' The appropriation is not in form an appropria- 
tion for the payment of the salary of one clerk, but is in fact 
an allowance for clerks limited to $1,200 per annum. The^ 
consul in his discretion might employ two or more clerks if he^ 
deemed that the most effective way to conduct his office. It is 
quite clear, therefore, that the compensation of the clerk is not 
fixed by law within the meaning of section 1765, Revised Stat- 
utes. This case can not be distinguished in principle from the 
case of Penfield, decided April 4, 1894, (ante, page 206): The 
$150 paid to Mr. Burke for messenger service, in addition to 
the sum paid to him as derk^ will, therefore, be allowed. 

R. B. Bowler, 

Comptroller^ 
9224 U 
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nr EE CLAIM OP OSCAR B. HILLIS. 

[Decided April 23, 1894.] 

H.| a oireuit court commiBsioner presents claims for $760 for seryioM m 
referee under order of the coart. Said accounts are allowed bj the 
Attorney-General but do not have the approval of the court required 
by the act of February 22, 1875 (18 Stat., 333), for commissioners' 
accounts. 

JSeld : That the fee for the services rendered by H. is fixed by clause 4 of 
section 847, Revised Statutes which fee is by section 823 exclusive. 
The claims as presented^not being made under that section, nor approved 
by the court, will be disallowed. 

The appropriation "Miscellaneous expenses. United States courts" can 
not be used for payment of a referee. 

Mr. Oscar B. Hillis presents two claims for services ren- 
dered by him under the order of the United States circuit 
court for the district of Minnesota, in two cases brought 
against the United States under section 2 of the act of March 
3, 1887 (24 Siat., 505). The orders were as follows : 

" Ordef'edj that Oscar B. Hillis, esq., be and he is hereby 
appointed referee to take the testimony and report the facts 
in said cause." 

" Ordered, that the above entitled cause be referred to 
Oscar B. Hillis, esq., to hear the testimony and report the 
facts to the court, and that the costs of such reference be 
taxed with the other costs in the case." 

Both of these orders were made in pursuance of agreements 
entered into between the respective plaintiffs and the United 
States district attorney. In the one case Mr. Hillis claims 
$500 and in the other $250. The district attorney certifies 
in each case " that judgment was entered against the United 
States in the foregoing entitled cause, and that the foregoing 
bill is correct, just, and reasonable." The accounts have been 
allowed by the Attorney-General for the amounts claimed 
by Mr. Hillis, as payable from the appropriation <^ Miscella- 
neous expenses, United States courts." The amounts were 
not taxed as part of the costs in said causes and could not 
have been, because what may be taxed as costs in such case 
is limited by the provisions of section 15 of the act of March 
3, 1887 (24 Stat., 508). 

Mr. Hillis is a United States commissioner of the circuit court 
of Minnesota. The accounts are not approved by the court 
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required by the provisions of the act of February 22, 1875 (18 
Stat., 333). Section 847 of the Eevised Statutes, relating to 
<M>mmi88ioner8' fees, contains the following clause : '< For attend- 
ing to a reference in a litigated matter, in a civil cause at law, 
in equity or in admiralty, in pursuance of an order of the court, 
three dollars a day." This clause fixes the compensation which 
a commissioner is entitled to receive for his services in any ref- 
erence in a litigated matter by order of the court. Section 823 
Kevised Statutes, provides, <Hhat the following and no other 
compensation shall be taxed and allowed to * * * commis- 
sioners • • • except in cases otherwise expressly pro- 
vided by law.'' This section prohibits the payment of any 
other than the amounts allowed by section 847 to commissioners 
for services rendered by them. ( Gibson v. Peters, 160 U. S., 342.) 
Similar prohibitions are also found in sections 1763-1765, 
Bevised Statutes, and in section 3 of the act of June 20, 1874 
tl8 Stat., 109). 

As Mr. Hillis's accounts are not made out in accordance with 
the provisions of section 847, and as by the act of February 
22, 1875, the Comptroller is prohibited from allowing the 
accounts of commissioners when not approved by tbe court, 
the amounts claimed by Mr. Ilillis will have to be disallowed 
in the present settlement. This will not preclude him, how- 
ever, from rendering accounts for his services under the pro- 
visions of section 847, in the usual way with the approval of 
the court. • 

It would seem, however, that he is not entitled to receive 
more than the compensation under the fee bill for the services 
which he rendered to the United States. If he rendered serv- 
ices to the plaintiffs they should have paid him for the same 
at the time the services were rendered. The fact that they 
could not have had the amount paid by them taxed as costs 
would not authorize the commissioner to charge the United 
Statesdirectly for such services. It has been suggested that the 
clause above quoted from section 847, Bevised Statutes, does not 
apply to a case where a person is appointed a referee, as there 
is no distinct provision of law, other than this clause, author- 
izing a commissioner to act as referee, and that the court at 
the request of parties could appoint as a referee a person who 
was not a commissioner, and that Mr. Hillis was acting as ref- 
eree and not as commissioner. No explanation is made of the 
meaning of this clause unless it does apply to cases in which 
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a commissioner acts as referee. However this may be^ the 
court having appointed Mr. Hillis referee, he^ being a circoit 
court commissioner, and the above-quoted clause impliedly 
authorizing such an appointment and providing the fees for 
services rendered under the same, the fees therein provided 
must be construed, under section 823, to be exclusive. It wil) 
be noticed that in one of the cases the court ordered a refer- 
ence to Mr. Hillis and did not in terms appoint him referee* 
If Mr. Hillis is not entitled to compensation under this clause^ 
it seems difficult to see where the authority to pay him can be 
found. I do not think the words in the appropriation *< Mis- 
cellaneous expenses, United States courts," ^^of furnishing and 
collecting evidence where the United States is or may be a 
party in interest" authorize payment for the services of a ref- 
eree in a suit in which the United States is a party. The appro* 
priation for miscellaneous expenses of the courts is not, there- 
fore, in terms broad enough to allow payment of the expense 
of a referee in suits in which the United States is interested,, 
unless it is also broad enough to allow payment of such an 
expense in suits in which it is neither a party nor interested, on 
the ground that a referee is an aid to and a facility for the con- 
duct of the business of the court; and it has never been con- 
tended that this appropriation could properly be used for 
any such purpose, as the usual practice is, where references 
are had, that the expense should be borne by the parties in 
such proportions as might be agreed upon, or taxed as part of 
the costs, which might have been done in cases in which the 
United States is interested but for section 15 of the act of 
March 3, 1887 (24 Stat., 508). 
The amounts will be disallowed. 

B. B. BOWLBBy 

OimptroUer^ 
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nr BE AOCoimTS of william b. gilbebt, com- 

MISSIONEB OF THE CIEGUIT CODBT FOE THE 
NOBTHEEN DISTBIGT OF NEW YOBK. 

[Decided April 25, 1894.] 

6., a United States circuit court conuuisBiouer for the northern district of 
New York claims fees for taking and authenticating depositions of 
defendant and his witnesses, as well as witnesses for the prosecution. 
He also claims such fees when the defendant is discharged as well as 
when he is committed. 

Meld : That, as section 1014, Revised Statutes, provides that the form of 
procedure in such cases shall be agreeably to the usual mode of pro- 
cess in the State, and as the New York Criminal Code required the 
taking, authenticating, and transmitting of defendant's statement and 
the depositions of his witnesses, the fee provided by section 847, 
Revised Statutes, of 20 cents per folio, will be allowed. As the serv- 
ice is required whether the defendant is discharged or held, the fee 
will be allowed in either case. 

Mr. Gilbert, in his acconnts, claims certain fees for taking 
and authenticating depositions of witnesses. He includes in 
his charges fees for the dei>ositions of defendant and wit- 
nesses on his behalf, as well as witnesses on behalf of the 
United States, and in cases in which the defendant is dis- 
charged as well as in cases in which the defendant is held. 

Section 1014 of the Revised Statutes provides: 

"That for any crime or offense against the United States 
the offender may, by any * » • commissioner of a circuit 
<50urt to take bail * • • or other magistrate of any State 
wh«re he may be found, and agreeably to the usual mode of 
process against offenders in such State, and at the expense of 
the United States, be arrested and imprisoned, or bailed, as 
the case may be, for trial before such court of the United 
States as by law has cognizance of the offense." • • • 

In United States v. Ewing (140 U. S., 142), on page 144, it was 
fiaid: 

"As this section requires proceedings to be taken ^ agree- 
ably to the usual mode of process against offenders in such 
State,' it is proper to look at the law of the State in which the 
services in such case are rendered, to determine what is nec- 
essary and proper to be done, and inferentially for what sei-v- 
ices the commissioner is entitled to payment." 

Looking at the law of the State of New York in order to find 
out what services are required of commissioners in such case, 
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we find that sections 196-221 of the Criminal Code of Procedure 
provide that a defendant may make a statement which shall 
be reduced to writing and aathenticated and that witnesses 
on his behalf may be sworn, examined, and their testimony 
authenticated. Section 221 provides: 

<< When a magistrate has discharged a defendant, or has 
held him to answer, as provided in sections 207 and 208, he 
must return to the next court of oyer and terminer or court of 
sessions of the county, or city court having power to inquire 
into the offense by the intervention of a grand jury, at or 
before its opening on the first day, the warrant, if any, the 
depositions, the statement of the defendant, if he have made 
one, and all undertakings of bail, or for the appearance of 
witnesses, taken by him." 

It seems clear from these provisions of the Criminal Code of 
the State of New York, that when a defendant makes a state- 
ment under its provisions, or produces witnesses who testify 
on his behalf, the committing magistrate shall take the state- 
ment of the defendant and his witnesses and transmit the 
same, together with the testimony of the witnesses on behalf 
of the prosecution, to the court having jurisdiction to hear the 
offense. Such I am informed by the assistant district attor- 
ney of the United States for the northern district of New York 
is the prevailing practice in the State courts, although no 
decisions can be found construing the Criminal Code in that 
regard. 

As the laws and practice of the State o^ New York require 
these depositions to be taken and as section 1014, Eevised 
Statutes United States, requires that whatever is necessary 
by the State practice shall be done in United States cases, "at 
the expense of the United States," the fees therefor must be 
allowed. Mr. Gilbert, will, therefore, be allowed, as pra 
vided by section 847, Revised Statutes, "for taking and certi- 
fying depositions to file, twenty cents for each folio." 

As section 221 of the Criminal Code requires these deposi- 
tions to be returned, whether the defendant is held or dis- 
charged, the fees must be allowed Mr. Gilbert in cases in which 
the defendant was discharged, as well as in cases in which he 
was held. 

B. B. BOWLEB, 

Oomptroller^ 
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m RE APPEAL OP J. P. GILBERT, MAIL OOBT- 

TRACTOR. 

[Decided May 10, 1894.] 

G*i entered into a contract with the Post-Office Department to carry the 
mails on route No. 9446 for one year from July 1, 1892, and was given 
permisaion to sublet. The services were performed and G. was paid 
the full contract rate, $117. On September 15, 1893, B. filed in the 
Department a subcontract, under which he had performed the service 
for G. from July 1, to December 31, 1892, when he transferred his 
subcontract to another, in accordance, as he claims, with a verbal 
agreement with G. B/s subcontract was at the rate of $90 per annum^ 
of which he was paid but $22.50 by G., who denied further liability 
because, as he alleges, B. had abandoned his contract to his ^G/s) dam- 
age in the amount of his bond, $200. The Post-Office Department 
instructed the Sixth Auditor to state an account in B.'s favor for ths 
six months' pay, less $22.50 paid by G., and charge the amount to G. 
The Auditor found $22.50 due B., and a warrant therefor issued^ There- 
upon G. filed his appeal in this office. 

The question involved is the construction of the clause in the act of May 
4, 1882 (22 Stat., 54), giving a lien to any person performing service 
for a contractor or subcontractor in carrying the mail. The uniform 
construction of the Post-Office Department since the act was passed 
has been to allow a subcontractor or other carrier a lien on any money 
that may be due the contractor or subcontractor at the time the lien 
is filed, whether for service in the same or other- quarters or on the 
same or other routes. This practice has been continuous and acqui- 
esced in by all parties till the present appeal. 

Held : 1. The well-established rule of statutory constraction — that a con- 
temporaneous, long-continued, and uniform construction of an act by 
those charged with the duty of executing it is entitled to great 
weight and should not be disregarded or overturned, except for cogent 
reasons and unless it is clear that such construction is erroneous— 
" applies to this case. It can not be said that the construction of the 
act of May 4, 1882, by the Post-Office Department, is clearly erroneous; 
nor is the true construction of the act entirely free from doubt. The 
settlement of the Auditor, will, therefore, be affirmed. 

3. In so far as the question of B.'s liability to G. on his bond is concerned, 
it is a well-established rule that officers of the executive branch of the 
Government will not act as arbitrators between parties to determine 
what is due from one to the other beyond what is specifically required 
by law. 

Mr. Gilbert was awarded the contract by the Post-Office 
Department for carrying the mails on route No. 9446, Essing- 
ton to Moores, Pa., at $117 per annum for the term begin- 
ning July 1, 1892, and ending June 30, 1893. He executed 
a contract with the Department and was paid for the serv- 
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ice in full. On May 17, 1892, the Department gave Mm 
permission to sublet the service. On Mai*ch 31, 1893, Mr. Sam 
B. Bockins wrote to the Department, stating that he had 
entered into a subcontract with J. F. Gilbert to carry the mails 
-on said route for $90 per annum for one year beginning July 1, 
1892, with the verbal uuderstandiDg that if he should dispose 
'Of his livery business in the meantime, as he contemplated, the 
subcontract should be transferred to his successor; that he 
carried the mail from July 1 to December 31, 1892, when he 
disposed of his business; that contractor Gilbert had paid him 
the sum of $22.50 and no more; and that, therefore, he pre- 
sented his claim to the Department for the balance due him 
for that period. He was notified that he would have to file his 
written agreement or no attention would be paid to his claim. 
He did not file his subcontract until September 15, 1893, 
stating at the time that it had been out of his possession and 
he had just recovered it. 

Contractor Gilbert was notified of Bockins's claim and ad- 
mitted it, but claimed that he had refused payment to Bockins 
on the ground that Bockins had abandoned the service to the 
damage of Gilbert, and had refused to pay the amount of his 
bond (referring to the terms of the subcontract hereinafter 
mentioned). Thereafter, the Post-Office Department, on Feb- 
ruary 26, 1894, issued an order to the Sixth Auditor authoriz- 
ing payment to Sam E. Bockins for service from July 1 to 
December 31, 1892, at $90 per annum, subject to fines and 
Reductions and less $22.50 paid by contractor, and directing 
that the amount be charged to the contractor. Mr. Gilbert, 
by his attorney, protested against this action on the following 
grounds : 

"First. He (Gilbert) is not indebted to said Sam R. Bockins 
in the sum of $22.50, or any other sum, but, on the contrary, 
the said Bockins is indebted to the said Gilbert in a large sum, 
to wit, in the sum of $200. 

"Second. There is no money due Gilbert as contractor for 
such service, and no lien can attach to any other moneys, nor 
can said claim be paid out of any other moneys due said J. F. 
Gilbert." 

The subcontract between Gilbert and Bockins contained the 
following clause: 

"The said party of the second part [Bockins] and his sure- 
ties aforesaid do jointly and severally undertake, covenant, and 
agree, and do bind themselves and each of them to and with 
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the said party of the first part in the sum of $200, to transport 
the United States mail on the said route No. 9446 from Essing- 
ton to Moores and back six times a week, from the Ist day of 
July, 1892, to June 30, 1893, inclusive, on the schedule hereto- 
fore appended, or upon such schedule as the Postmaster-Gen- 
eral may direct, and in full compliance with the Postal Laws 
and Eegulations, aod subject to all the requirements of the said 
party of the first part under the said contract with the United 
States, for $90 per annum. * * * And it is hereby further 
agreed that in case of failure or refusal by the party of the sec- 
ond part to perform the mail service herein provided for, then 
the sum hereinbefore stipulated shall become immediately due 
to the party of the first part as liquidated damages and not as 
a penalty,, and, in default of payment thereof, may be recovered 
in an action of debt." 

This subcontract was in accordance with the form prescribed 
by the Post-OflBce Department for such subcontracts. 

The Sixth Auditor having recognized the order of the Post- 
OflBice Department upon him to pay the sum of $22.50 to 
Bockins and to charge it to Gilbert, to be deducts from moneys 
due said Gilbert from the Post-Office Department on contracts 
other than that for carrying the mail between Essington and 
Moores, on which route Sam K. Bockins performed the ser- 
vice in accordance with his contract with Gilbert above quoted, 
Gilbert appealed to the First Comptroller under section 270, 
Revised Statutes. The grounds of his appeal are the same as 
those above quoted for protesting against the action of the 
Post-Office Department. The authority for the action of the 
Post-Office Department in ordering the Sixth Auditor to pay 
Bockins and to deduct the amount from moneys due Gilbert, 
and for the Sixth Auditor in so doing, is claimed by said 
Department and said Auditor under that provision of the 
appropriation act of May 4, 1882 (22 Stat., 54), which reads 
as follows: 

*<That if any person shall hereafter perform any service for 
any contractor or subcontractor in carrying the mail, he shall, 
upon filing in the Department his contract for such service, 
and satisfactory evidence of its performance, thereafter have 
a lien on any money due such contractor or subcontractor for 
such service to the amount of the same; and if such contractor 
or subcontractor shall fail to pay the party or parties who 
have performed service as aforesaid the amount due for such 
service, within two months after the expiration of the quarter 
in which such service shall have been performed, the Post- 
master- General may cause the amount due to be paid said 
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party or parties and charged to the contractor, provided that 
such payment shall not in any case exceed the rate of pay per 
annum of the contractor or subcx>ntractor." 

The real question for decision is the proper construction to 
be placed upon the clause above quoted. The construction of 
this clause claimed by the attorney for Mr. Gilbert is stated 
by him as follows: 

" Under this section two things are requisite or no payment 
can be made to the carrier. First, there must be something 
due from the contractor upon the proper st>atement of account 
between them ; and second, there must be money due the con- 
tractor from the Department for the service performed by the 
carrier, i. e., the money earned for the contractor for the par- 
ticular service performed by the carrier, must be due the con- 
tractor upon which the carrier can have his lien, and from 
which he can be paid by the Postmaster-General, after the 
expiration of sixty days, if, in the meantime, he has not been 
paid by the contractor." 

In other words, the construction claimed is that there can 
be no lien upon any money due the contractor by the Depart- 
ment, out of which the subcontractor or other carrier can be 
paid, except the money due the contractor for the very quarter 
and for the very service for which the subcontractor or other 
carrier rendered the service to the contractor. 

The construction placed upon the clause by the Post-Office 
Department, and which has been followed by the Sixth Audi- 
tor, is that a lien may attach to any moneys due the main con- 
tractor, whether for the same quarter or not, or for service on 
the same or other routes than that on which the subcontractor 
rendered the service to the main contractor, and that the sub- 
contractor or other carrier may assert this lien at any time 
wheneVer he files his contract and produces satisfactory evi- 
dence of its performance. The Acting Second Assistant 
Postmaster -General justifies this construction in the following 
language : 

*' Construe the clause 'for such service to the amount of the 
same' as relating to the preceding word ' lien.' The main 
proposition in the sentence is, *Iie shall thereafter have a 
lien.' Then follows two explanatory clauses; one showing 
what the lien is on, the other showing what the lien is /on 
Thus : 

" * He shall • • • thereafter have a lieu ' (lien on what T) 
*on anj^ money due such contractor or subcontractor' (lien for 
whatt) ' for such service' (i. e., the service performed by the 
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claimant)^ 'to the amoant of the same.' It might be clearer to 
read the last clause firsts aftor the word Hieu.' Thus: 

" ' He shall • • • thereafter have a lien for such service 
to the amount of the same, on any money due such contractor 
or subcontractor.' Bat such transposition is not necessary to 
give the sentence that interpretation." 

It is stated by the Post-Office Department that this is the 
construction which has been placed upon the act since shortly 
alter its passage, and that the construction has been contin- 
uous and uninterrupted from that time to this, both in the 
Post-Office Department and by the Sixth Anditor. That state- 
ment, however, is denied by the attorney for Mr. Gilbert, who 
says that while he was a clerk in that Department, during the 
years 1883-1885, such construction did not prevail and that 
he is informed it was not made until the latter years of the 
administration of the Hon. A. Leo Knott as Second Assistant 
Postmaster-General whose term of office expired in 1889. He is 
unable, however, to cite precedents and his statement is pos- 
itively denied by the Acting Second Assistant Postmaster- 
General and the Sixth Auditor. On the other hand, these 
latter officers state that the present construction has always 
prevailed and cite a precedent in an order issued June 22, 1883, 
by Mr. Elmer, then Second Assistant Postmaster- General who 
was in office when the statute was enacted. In that case the 
original contractor had been paid in full for the quarter ended 
March 31, 1883, when a claim was presented by the carrier for 
services perfosmed by him during that quarter and it was 
ordered paid. A warrant in that case was never issued to the 
claimant, however, because the contractor showed before the 
account was audited that he had paid the claimant himself 
and for that reason solely the order was rescinded. They cite 
another case of an order issued September 11, 1884,/by Mr. 
Lyman, then Second Assistant Postmaster-General and who 
was chief clerk under Mr. Elmer, his predecessor. The order 
in that case was to pay a carrier under a subcontract for ser- 
vice from April 1, 1883, to June 30, 1884. Such order directed 
that the claimant was to be paid "out of any money due the 
said subcontractor on any routes whatever, the said carrier 
having been employed by the said subcontractor and not hav- 
ing been paid by him." The order amounted to $472.22. The 
subcontractor had already been paid in full for the same ser- 
vice to December 31, 1883. There were then only two quar- 
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ters' pay due him amoiiuting to $176.76, and the balance dae 
the carrier of $295.46 was charged in the settlement of the 
said contractor's account for service on other routes than the 
one upon which the carrier rendered the service to the sub- 
contractor. In this case the full amount was paid to the car- 
rier and that which remained due the subcontractor on the 
route for which the carrier had rendered the service was paid 
to the carrier, and the balauce was paid to the carrier out of 
other moneys due the subcontractor. From that time on there 
oan be no question that the present practice prevailed and that 
subcontractors or other carriers were paid for service rendered 
to the main contractor out of any moneys due by the Post- 
Office Department to the main contractor, whether the money 
was due upon the route and for the quarters for which the 
subcontractor or other carrier rendered the service to the main 
contractor or not. It is claimed by the Post-Office Department 
that this clause was drawn in the Department in order to 
authorize the very practice which now prevails under the 
construction which has been given to itby that Department. No 
appeal from the action of the Auditor in thus paying a sub- 
contractor or other carrier and charging the amount to the 
main contractor against any moneys due him, no matter upon 
what routes said moneys may have been earned, has ever been 
taken to the First Comptroller until the present appeal, and 
all contracts now in existence for carrying the mail and there- 
fore all contracts made by the main contractor with subcon- 
tractors or other carriers have been made since the construc- 
tion now claimed by the Post-Office Department has become 
the prevailing practice of that Department. ' 

I think it may be seriously doubted whether the construction 
placed by the Post-Office Department, and which has been 
followed by the Sixth Auditor, is the true construction of the 
clause in question. It violates the general principle upon 
which lieu laws of this character usually rest, namely, that the 
lien should attach only to the property upon which the service 
of the person claiming the lien was performed, or to moneys 
due the main contractor for the service which the servant or 
employee rendered for him. This is the ordinary rule in the 
constniction of mechanics' lien laws to which this law is allied 
in principle. The ordinary reading of the sentence providing 
for the lien would seem to be against the construction placed 
upon it by the Post-Office Department. That sentence read 



APPEAL OP J. P. GILBERT. 221 

continiiously as follows: ^^ Shall • • • thereafter have a 
lien on any money dne such contractor or subcontractor for 
such service to the amount of the same/' would seem to mean 
the money due the contractor or the subcontractor for the 
service on the route upon which the subcontractor or other 
carrier has rendered the service for the main contractor, and 
the limitation ''to the amount of the same" would apply to 
the preceding words " such service," which would refer to the 
route upon which the subcontractor or other carrier had ren* 
dered the service for the main contractor; and this would con- 
form to the latter part of the clause jv^hich limits the amount 
which may be paid to the subcontractor or other carrier so that 
it '' shall not in any case exceed the rate of pay per annum of 
the contractor or subcontractor." 

On the other hand, the construction claimed by the Post- 
Office Department makes the words ^' such service" wherever 
found in the clause, apply to the same identical thing, to wit^ 
the service which the subcontractor or other carrier renders to 
the main contractor, and in that case the words '' to the amount 
of the same" referring to the preceding words "such service,"" 
would mean the amount which the main contractor owed ta 
the subcontractor or other carrier; and the provision which 
allows two months' time in which the contractor may pay the 
subcontractor or other carrier before the Post-Office Depart- 
ment may pay him, would seem to imply the possibility of a 
subcontractor or other carrier obtaining a lien after the expi- 
ration of the quarter during which the service rendered by him 
was performed, which could not occur if the main contractor 
were paid promptly by the Post-Office Department for the 
service rendered by him for the preceding quarter. 

It is also suggested that the clause in the act of May 4^ 1882^ 
did not refer to subcontractors, but only to carriers or other 
persons performing service for a contractor or subcontractor 
for a part of the service required to be performed by the main 
contractor under his contract with the Post-Office Department, 
authority for making subcontracts and for the payment to the 
subcontractor by the Post- Office Department of the amount 
due from the main contractor to the subcontractor being found 
in the act. to regulate the advertising of mail-lettings, etc, 
approved May 17, 1873 (20 Stat., 62, sec. 3), and that the inten- 
tion of the clause in the act of May 4, 1882, was simply to put 
carriers and other persons performing services for a contractor 
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or subcontractor in tbe same relation to the Government that 
subcontractors occupied by virtue of the act of May 17,1878. 
However this may be,^he language of the clause in the act of 
May 4, 1882, is sufficiently broad to cover the case of a subcon- 
tractor as well as any other carrier or person performing serv- 
ice for the main contractor, and if the construction claimed by 
the Post-Office Department is sound, there seems no valid rea- 
son why the subcontractor should not be included within the 
])rovisions of said clause of the act of May 4, 1882, as well as a 
carrier or other person rendering service for the main con- 
tractor. 

It seems, therefore, that the clause is not entirely free from 
ambiguity, and the true construction to be placed upon it is 
the subject of some doubt. 

It was decided by the Supreme Court of the United States 
as early as 1827, in Edxcards^s Lessee v. Darby (12 Wheat., 206), 
on page 210, that " in the construction of a doubtful and ambig- 
uous law, the contemporaneous construction of those who 
w^ere called upon to act under the law and were appointed to 
carry its provisions into effect is entitled to very great respect" 
Tliis case has been cited, with approval, very frequently by 
that court since that day, and has been applied especially to 
the construction placed by the Executive Departments of the 
Government upon statutes which they are required to exe- 
t5ute. {United States v. Moore, 95 U. S., 760, 763; United States 
V. Pugh, 99 U. S., 265, 269; ffahn v. United States^ 107 U. S, 
402, 406; Brown v. United States, 113 U. S., 568, 571; United 
States V. Hill, 120 U. S., 169, 182; United States v. Johnston, 124 
U. S., 236, 253; SehelVs Executor v. FaucM, 138 U. S., 562, 572; 
United States v. Alabama Railroad Company, 142 U. S., 615, 
621. See also to the same eflfect Peabody v. Starh, 16 Wall., 
240; United States v. Philbrick, 120 U. S., 52, 59; Robertson v. 
Downing, 127 U. S., 607, 613; Hastings Railroad Company v. 
"Whitney, 132 XJ. S., 357, 366; and other cases cited in the oases 
above referred to.) 

In many of these cases the rule laid . down in Edward^s 
Lessee v. Darby, supra, was cited as an additional reason in 
support of those which had already been given by the court 
for the construction which they had placed upon the aet they 
were construing; but in several cases, from the language used 
by the justice delivering the opinion of the court, it would 
seem quite clear that, irrespective of the construction which 
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tbe court thought should be placed upon the statute, if the 
matter were one of considerable doubt the construction placed 
i)y the Executive Department would be allowed to control. 

In United States v. Moore (95 U. S., 760), on page 763, it is 
said : 

" The construction given to a statute by those charged with 
the duty of executing it is always entitled to the most respect- 
ful consideration and ought not to be overruled without cogent 
reasons.'' (Citing cases.) " The officers concerned are usually 
able men, and masters of th€> subject. Not unfrequently they 
are the draftsmen of the laws they are afterwards called upon 
to interpret." 

This last sentence applies i>eculiarly to the present case. In 
United States v. Fugh (99 U. S., 265), on page 269, it is said : 

*<It is a familiar rule of interpretation that in thc^ case of a 
doubtful and ambiguous law the contemporaneous construction 
of those who have been called upon to carry it into effect is 
entitled to great respect. (Edwards's Lessee y, Darby ^ 12 Wheat., 
210.) While, therefore, t-he question is one by no means free 
from doubt, we are not inclined to interfere, at this late day, 
with a rule which has been acted u))ou by the Court of Claims 
and the Executive for so long a time." 

In that case the construction had existed for about four- 
teen years. In Brown v. United States (113 U. S., 568), on page 
570, it is said : 

" It must be conceded that were the question a new one, 
the true construction of the section would be open to doubt. 
But the findings of the Court of Claims show that soon after 
the enactment of the act the President and the Navy Depart- 
ment construed the section to include warrant as well as com- 
missioned officers, and that they have since that time uniformly 
adhered to that construction, and that under itvS provisions 
large numbers of warrant officers have been retired. This 
contemporaneous and uniform interpretation is entitled to 
weight in the construction of the law, and in a case of doubt 
ought to turn the scale." 

Citing JEdward^s Lessee y. Darby and other cases Mr. Justice 
Woods continues: 

"These authorities justify us in adhering to the construc- 
tion of the law under consideration adopted by the Executive 
Department of the Government, and are conclusive against the 
contention of the appellant that section 23 of the act of 
August 3, 1861, did not apply to warrant officers." 

In that case it seems quite clear that the court determined 
the proper construction of the law then under consideration 
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to be that placed upon it by the Executive Department largely 
because that construction had been so given to it by the Exec- 
utive Department and had continued uninterruptedly for » 
long period of time. 

In United States v. Johnson (124 TJ. S. 236), on page 253. 
referring to the continuous practice of the Treasury Depart- 
ment, which seemed to have been recognized by a joint reso- 
lution of Congress, it is. said: 

'<In view of the foregoing facts the case comes fairly within 
the rule often announced by this court, that the contempora- 
neous construction of a statute by those charged with its exe- 
cution, expecially when it has long prevailed, is entitled to 
great weight, and should not be disregarded or overturned 
except for cogent reasons, and unless it is clear that such con- 
struction is erroneous." (Citing Edvoards's Lessee v. Darby and 
other cases.) 

In Robertson v. Downing (127 U. S., 607), on page 613, it is 
said: 

"This construction of the Department has been followed for 
many years, without any attempt of Congress to change it, 
and without any attempt, so far as we are advised, of any 
other department of the Government to question its correct- 
ness, except in the present instance. The regulation of a 
department of the Government is not, of course, to control the 
construction of an act of Congress when its meaning is plain. 
But when there has been a long acquiescence in a regulation, 
and by it rights of parties for many years have been deter- 
mined and adjusted, it is not to be disregarded without the 
most cogent and persuasive reasons." 

In United States v. Alabama Railroad Company (142 U. S» 
615), on page 621, it is said: 

"We think the contemporaneous construction thus given by 
the Executive Department of the Government, and continued 
for nine years through six different administrations of that 
Department — a construction which, though inconsistent with 
the literalism of the act, certainly consorts with the equities- 
of the case — should be considered as decisive in this suit. It 
is a settled doctrine of this court that, in case of ambiguity, 
the judicial department will lean in favor of a construction 
given to a statute by the Department charged with the execu- 
tion of such statute, and if such construction be acted on for 
a number of years, will look with disfavor upon any sudden 
change, whereby parties who have contracted with the Govern- 
ment upon the faith of such construction may be prejudiced.'^ 

This language applies peculiarly to the facts of the present 
case. No contracts are outstanding made prior to the con- 
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Btmction now placed upon the act by the Post-OflSce Depart- 

ment, which construction has been continuous for eleven years 

at least, a longer time than that placed upon the act construed 

in that case. 
^ VH^ - On the other hand, where the construction to be placed upon 

^ H^ an act seems perfectly clear to the court, they have not hesita- 

i"'^- ^ ted to overrule a practice of an Executive Department founded 

upon a construction placed by that Department contemporane- 
riy t:i ous with the passage of the act and continued uninterruptedly 

thereafter, no matter how long that construction had been 

given to the act In question. 
In Swift Company v. United States (105 U. S. 691), on page 
.^[ ' 694, it was said : 

''> " There is no serious question raised as to the proper con- 

struction of the internal revenue acts uix»n the point, it being 
jj . virtually admitted that the contention on the part of the 

appellant upon the provisions of the statutes is correct. 

"It is met, however, in the opinion of the Court of Claims, 
and in argument on behalf of the Government here, that the 
contrary construction, to pay these commissions in stamps at 
their face value, has been acted upon by the Commissioner of 
r:- Internal Revenue from the beginning; has been acquiesced 

,t in by purchasers and dealers; and has never been changed 

,1'^ by Congress; and as an official practice has thus acquired the 

x. force of law; or, if not, then, at least, it was a course of deal- 

ing, well known to the appellant and acquiesced in, by which 
ir: it accepted stamps at their face value in payment of its com- 

[f^ missions, which it is not at liberty now to open, question, and 

reverse. 
"The right construction of the internal-revenue acts, upon 
^' the point of the allowance of commissions to dealers in pro- 

prietary articles, purchasing stamps made from their own dies, 
J. and for their own use, is too clear to bring the case within the 

-first alternative. The rule which gives determining weight 
to contemporaneous construction, put upon a statute, by those 
charged with its execution, applies only in cases of ambiguity 
and doubt.'^ 

In that case a practice of ten years' standing was overturned. 
In United States v. Oraham (110 U. S., 219), on page 221, it is 
said : 

"Such being the case, it matters not what the practice of 
the Departments may have been or how long continued, for 
it can only be resorted to in aid of interpretation, and Mt is 
not allowable to interpret what has no need of interpretation.' 
If there were ambiguity or doubt, then such a practice, begun 
8a early and continued so long, would.be in the highest degree 

9224 15 
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persnasive, if not absolutely controlling in its effect. But with 
language clear and precise and with ite meaning evident there 
is no room for construction, and consequently no need of any- 
thing to give it aid. The cases to this effect are numerous." 

In this case a practice which had prevailed for nearly fifty 
years, which had been continuous under a contemi)oraneou8 
<5onstruction of an act passed in 1835, was overruled. 

In Merritt v. Cameron (137 U. S., 542), on page 552, it is said: 

" The construction contended for by the defendants m error 
^rst arose in 1876 and lasted only until 1885, since which time 
the construction has been the same as in this decision. There 
is no such long and uninterrupted acquiescence in a regulation 
of a department, or departmental construction of a statute, as 
will bring the case within the nile announced at an early day 
in this court, and followed in very many cases, to wit, that in 
«ase of a doubtful and ambiguous law the contemporaneous 
construction of those who have been called uiK)n to carry it 
into effect is entitled to great respect, and should not be disre- 
l^arded without the most cogent and persuasive reasons." 
{Citing cases.) 

Mr. Justice Brewer, however, dissented from the opinion and 
judgment in this case on the ground that the practice of the 
Department and the action of the Secretary of the Treasury in 
the matter ought to take the case out of what he conceded to 
be the correct construction of the statute. 

In Ufiited States v. Tanner (147 U. S., 661), on page 663, it 
is said : 

"If it were a question of doubt the construction given to 
this clause prior to October, 1885, might be decisive; but as it 
is clear to us that this construction was erroneous, we think it is 
. not too late to overrule it. ( United States v. OraJtam^ 110 TJ. 9., 
219; Sicift Co. v. United States, 105 U. S., 691.) It is only in 
«ases of doubt that the construction given to an act by the 
Department charged with the duty of enforcing it becomes 
material." 

These four cases are the only ones I have been able to find 
where the court have recognized the rulelaid down in Edwards^s 
Lessee Y. Darby, and have held that the construction placed by 
the Department upon an act, which they were called upon to exe- 
cute, and which had been uninterruptedly continued for some 
years, should not prevail. It will be noticed, however, that in 
the first case it was conceded by the Government that the 
<5onstructiou placed upon the act by the Department was 
wrong, and reliance was placed solely upon the continuance of 
the practice. In the second case the act construed seems to 
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%ave been so clear that there was no possible room for con- 
struction; while in the third and fourth cases the construction 
•originally placed ui)on the act by the Departments had been 
by their voluntary act changed as erroneous. 

Whether the courts, when called upon to construe the clause 
in the act of May 4, 1882, would consider the language of that 
clause so clear as to leave no room for doubt or ambiguity, can 
not be determined until a case is properly presented to the 
•courts for adjudication, and if found to be somewhat doubtful, 
whether the doubt would be so strong as to justify them in 
;adhering to the construction placed upon the act by the Post- 
Office Department and the Sixth Auditor, because it had so 
l3een construed by them and a practice thus arising and con- 
tinuously prevailing for twelve years, may be a question of 
doubt. Whatever my own opinion upon the true construction 
of this act would have been had it not already been construed 
l)y the Post-Office Department and the Sixth Auditor, which 
<5onstruction has been adhered to since 1883, I think that in 
view of the authorities above quoted, following Edvcards^s Les- 
see V. Darby J the contemporaneous construction of the Post- 
Office Department so long continued should not now be over- 
Tuled by the Comptroller, who is simply another officer of the 
•executive branch of the Government exercising quasi-judicial 
functions, but that that should be left to the courts if upon the 
presentation of a prox>er case they should determine the act to 
be so clear that there is no room for the construction claimed by 
the Post-Office Department. I am more readily inclined to this 
view of the matter, as all contracts now in existence were made 
Hsince this construction was placed upon the act in question, 
-and it therefore must hav-e been within the contemplation of 
the parties when their contracts were made. 

In so far as the point has been raised that Mr. Bockins did 
•not complete his contract with Mr. Gilbert, and that instead 
of Gilbert owing Bockins, Bockins owes Gilbert the amount of 
the bond contained in the subcontract, which is stated as liqui- 
dated damages, it may be said that it is a well-established 
rule that the Executive Departments do not act as arbitrators 
between parties to determine what is due from one to the other, 
beyond that which is required of them by law. (Dorsey^s 
Appeal^ 3 Lawrence Compt. Dec, 1.) 

It seems quite clear from a reading of the clause in the act 
•of May 4, 1882, that a subcontractor or other carrier may obtain 
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payment for the services which he has rendered in any one quar- 
ter^ whether or not there is a breach of a continuing contract 
in some subsequent quarter, for the act specifically provides 
that alter two months after the quarter in which the service is 
rendered the Post-Office Department may pay the subcon- 
tractor or other carrier and charge the amount to the main 
contractor. This, of course, could not be done if, in every 
case, a contract covering more than one quarter had to be 
completely performed before complying with that provision of 
the clause which provides that payment shall be made upon 
satisfactory evidence of the performance of the contract. 
The action of the Sixth Auditor is sustained and his decision 

affirmed. 

B. B. Bowler, 

OoniptroUer. 

m BB APPEAL OP DAYTON HALE, LATE POST- 
MASTBB AT COLUMBUS, MISS. 

[Decided June 8, 1894.] 

H.J who was postmaster at a third-class post-office, owned the famiiare 
and boxes in his office, and rented them to the owner of the building 
for $325 per annam. He then executed a contract for rent of the 
office at $400 per annum, paying to his lessor only the difference, $75 
per annum. The receipts from the lessor to H. were for $400 per annum, 
with which amount H. was credited in his accounts current. The 
receipts did not, however, show that the use of the furniture and 
boxes were included. On the true state of facts coming to the know!-* 
edge of the Post-Office Department, the excess of $325 per annum wae 
recharged against H., and from that action of the Auditor, H. appeals. 

Held: That the clause in the act of July 24, 1888 (25 Stat., 346), author- 
izing the Postmaster-General to allow rent, light, and fuel to offices 
of the third class, did not include power to authorize an allowance for 
furniture and boxes at such offices, but such fixtures must be furnished 
by the postmaster, as required by section 443 of the Postal Laws and 
Regulations, and the action of the Auditor is affirmed. 

Mr. Dayton Hale, late postmaster at Columbus, Miss., appeals 
from au account adjusted by the Auditor of the Treasury for 
the Post-Office Department in which he finds that there is due 
to the Goyerument from said Hale the sum of $1,137.69. Said 
account is composed of charges as follows: 

To rent overcredited in- 
Second quarter, 1889 •••..•••• $18.76 

First quarter,1890 81.25 

Second quarter, 1890 81.25 

Third quarter, 1890 68.75 
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To rent OYororedited in — Continaed. 

Foarth qnarter, 1890 $81.25 

First quarter, 1891 81.25 

Second quarter, 1891 .....r 81.25 

Third quarter, 1891 81.25 

Fourth quarter, 1891 81.25 

First quarter, 1892 81.25 

-Second quarter, 1892 81.25 

Third quarter, 1892 81.25 

Fourth quarter, 1892 81.25 

First quarter, 1893 81.25 

Second quarter, 1893 ' 77.^ 

1, 140. 17 

From this amount is deducted a balance due the postmaster 
June 26,1893, on his postal account of $2.48, leaving a balance 
due the United States, of $1,137.69. Mr. Hale objects to the 
<^harges amounting to $1,140.17. These charges aroseout of the 
following state of facts : Mr. Hale, being postmaster at Colum- 
bus, Miss, (an office of the third class), was the owner of the 
X>ost-offlce fixtures, consistingof the boxes, etc., which he had 
bought from his predecessor. The act of July 24, 1888, mak- 
ing appropriations for the postal service, included the follow- 
ing clause: 

"The Postmaster-General may hereafter allow rent, light, 
and fuel at offices of the third class in the same manner as he 
is now authorized by law to do in the case of offices of the first 
and second class: Provided, That no contract for rent for a 
third-class post-office shall De made for a longer period than 
one year, nor. shall the aggregate allowance for rent made in 
any year exceed the amount appropriated for such purpose." 

After the passage of this act Mr. Hale entered into the fol- 
lowing agreement with the Gilmer Hotel Company, from whom 
he had previously rented the room occupied as the post-office: 

"Contract between Dayton Hale and Gilmer Hotel Co. 

**The said Dayton Hale hereby leases to Gilmer Hotel Com- 
pany all fixtures and furniture now in west room, first floor, 
fronting on Main street, of Gilmer Hotel, said fixtures and 
furniture being used as a post-office from Jany. 1, '90, to Feby. 
28, '93, for the sum of $325.00 per annum, payable quarterly on 
the 4th of April, July, Oct. and Jan'y of each year. 

"It is agreed that this contract shall terminate at any time 
the said Hale shall cease to occupy as a post-office the room in 
which said fixtures are contained. 

" GiLMEB Hotel Co. 

♦<By Wm. 0. RiCHABDS. 

^*Apr. 10." "Dayton Hale. 
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^'Contract between Gilmer Hotel Co. and Dayton Hale^ 
P. M., of Columbus, Miss. 

" It is aprreed that said company will furnish (loss by fire 
excepted), so long as he continues as P. M. under his last 
appointment (i. e. for 4 years from Feby. 28, 1889, the room 
now occupied for use as P. O., together with such furniture and 
fixtures as is now contained therein, said room to be used a» 
post-office, for the sum of $400.00 per annum, payable quarterly 
on the 4th of April, July, October and January each year^ 
so long as the building is occupied by said Hale as P. M. It 
is agreed that this contract shall be void at any time the P. 0» 
Dept. may erect and occupy a building of their own, or require 
said Hale to remove to other quarters. 

"Gilmer Hotel Co. 
« By Wm. C. Richards. 
* ^Dayton Hale, P. M*^ 

Mr. Hale in fact paid only $75 per annum to the hotel com- 
pany and retained the other $325 per annum, under the terms 
of his contract with the company. Mr. Hale claims that while 
he could not receive an allowance from the Post-Office Depart- 
ment for boxes, yet he might have rented quarters properly 
equipped for use as a post-office, including boxes, under an 
allowance made for rent, and that it matters not that the boxe» 
were his own personal property and were leased to the hotel 
company from whom he rented the post-office quarters thus 
equipped. His claim is that, as he might have rented quarters 
properly equipped, it made no difference how the landlord 
obtained the fixtures to equip the quarters which he rented a& 
a whole. 

Section 3860 Eevised Statutes is as follows: 

**The Postmaster-General may allow to the postmaster at 
New York City, and to postmasters at offices of the first and 
second classes, out of the surplus revenues of their respective 
offices, that is to say, the excess of box rents and commissions 
over and above the salary assigned to the office, a reasonable 
sum for the necessary cost of rent, fuel, lights, furniture, sta- 
tionery, printing, clerks, and necessary incidentals, to be 
adjusted on a satisfactory exhibit of the facts, and no such 
allowance shall be made except ux)on the order of the Post- 
master-General." 

This section specifically enumerates, as the allowances whick 
may be made to postmasters jit offices of the first and second 
class, not only rent, fuel, and lights, but also furnihure, sta- 
tionery, printing, clerks, and necessary incidentals. The 
clause in the act of July 24, 1888, above quoted, authorizes tha 
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Postmaster-General to allow to postmasters at offices of the 
thirl class "rent, light, and fuel." This particular enumera- 
tion of " rent, light, and fuel," with the failure to enumerate 
"furniture, stationery, priuting, clerks, and necessary inci^- 
dentals," specifically authorized by section 3860, Bevised Stat- 
utes, for offices of the first and second classes, wonld seem 
clearly to indicate the intention upon the part of Congress to- 
limit the allowances for offices of the third class to the three 
items enumerated in the clause in the act of July 24, 1888, to- 
wit, rent, light, and fuel; and such was the construction/ 
placed upon the clause in the act of July 24, 1888, by the Post- 
Office Department after its passage, which construction has. 
been continuous and uninterrupted from that day to this. 

Mr. Hale^s claim, however, rests upon the ground that rent 
includes not only the room or rooms surrounded by four bare 
walls, but also a room properly furnished and equipped for 
use as a post office, on the ground that such leases are author- 
ized by the Postmaster-Oeneral to be made for offices of the 
first and second classes and that the Postmaster-General is,. 
by the clause in the act of July 24, 1888, authorized to "allow 
rent • • • at offices of the third class in the same manner 
as he is now authorized by law to do in the case of offices of 
the first and second class," and that the Postmaster-General 
has authorized leases of quarters equipped with boxes to be 
made at offices of the first and second classes. 

Section 443 of the Postal Laws and Regulations (edition of 
1893), which conforms to the previous regulations of the 
Department, provides as follows : 

" Boxes in post-offices are provided by the following meth- . 
ods: 

1. In Government buildings by the Treasury Department. 
• 2. At other first and second class post-offices, the lessor, byr 
agreement in his lease, sometimes provides them. 

3. Individuals may provide lock boxes or drawers for their 
own use, under the next section. 

4. In all other cases the necessary boxes must be furnished 
and kept in repair by the postmaster." 

As the Postmaster-General was authorized by section 38G0,. 
Revised Statutes, to allow to offices of the first and second 
classes, in addition to rent, a sum for furniture, it was of course 
permissible for him to authorize those allowances to be included 
in one contract for the rent of quarters which would include 
the furniture, and he has exercised that right; but as he was. 
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authorized, by the clause in the act of July 24, 1888, to allow 
reut only, and could not allow furniture, for offices of the third 
class, it follows that he could not authorize leases for quarters 
including furniture, and he has not done so. 

As the receipts filed by Mr. Hale from time to time in his 
current quarterly accounts for rent from the Gilmer Hotel Com- 
pany, did not specify that the rent receipted for included the 
fixtures and furniture, the Post-Office Department never had 
notice of the fact and rightly supposed that in fact he was rent- 
ing merely rooms for the post-office, and, therefore, it can not be 
said that the adjustments having been made with a full under- 
standing of the facts, the Department is now precluded from 
charging back the amounts which he in fact never paid to the 
Gilmer Hotel Company at all. The accounts as adjusted by 
the Auditor of the Treasury for the Post-Offlce Department 
will have to stand and his action is, therefore, affirmed. 

B. B. Bowler, 

Comptroller. 



m THE MATTER OP THE PAYMENT OP DBAPT OP 
J. BDWAED NETTLES, UNITED STATES CONSUL 
AT TRIESTE, AUSTRIA. 

[Decided June 11, 1894.] 

K.9 United States consul at Trieste, has drawn a draft for $449.10| expen- 
ses incurred in the transportation of the remains of H., his predeces- 
sor, to the United States. H. died on January 31, 1894, eleyen days 
after turning over his office and while awaiting the steamer on whioh 
he had engaged passage to the United States. 

Held: That H. died while in the discharge of his official duties within 
the meaning of the appropriation for transporting the remains of 
diplomatic and consular officers. Act March 1, '1893 (27 Stat., 500), 
The draft will, therefore, be paid. 

Mr. Nettles, being United States consul at Trieste, Austria, 
has drawn a draft on the Secretary of State for $449.10, for 
expenses incurred by him in connection with transporting the 
remains of his predecessor, Dr. James F. Hartigan, who died 
in Trieste eleven days after he was relieved by the arrival of 
Mr. Nettles. 

The question presented for determination is whether said 
draft can be paid from the appropriation ^^ Transporting remains 
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4>t diplomatic officers, consuls, and consular clerks to their 
homes for interment." That appropriation reads as follows: 

"Defraying the expense of transporting the remains of dip- 
lomaGc and consular officers of the United States, including 
•consular clerks, who have died or may die abroad, while in the 
discharge of their official duties, to their former homes in this 
<50untry for interment, and for the ordinary and necessary 
expenses of such interment, ten thousand dollars." 

The doubt arises by reason of the words in said appropriation 
-which limits its applicability to cases of such officers who " may 
die abroad while in the discharge of their official duties,^ Section 
1740, Beyised Statutes, provides for the time during which the 
-salary of a diplomatic or consular officer is payable, to wit: 
^^From the time when he reaches his post and enters upon his 
official duties to the time when he ceases to hold such office, 
and for such time as is actually and necessarily occupied in 
receiving his instructions, not to exceed thirty days, and in 
making the direct transit between the place of his residence, 
when appointed, and his post of duty, at the commencement and 
termination of the period of his official service, for which he 
shall in all cases be allowed and paid, except as hereinafter 
mentioned." Then follows this clause: <^And no person shall 
'be deemed to hold any such office after his successor is appointed 
and actually enters upon the duties of his office at his post of 
^uty, nor after his official residence at such post has termi* 
nated if not so relieved." 

This latter clause was evidently inserted in the section for 
the purpose of indicating the time for which a diplomatic or 
consular officer should receive compensation as provided 
therein, and in addition to which, by the provision above 
quoted, he was to receive compensation for the time occupied 
in transit to and from his post. 

Section 1749 of the Eevised Statutes is as follows: 

"Whenever any dix)lomatic or consular officer of the United 
States dies in a foreign country in the discharge of his duty, 
there shall be paid to bis widow, or, if no widow survive him, 
then to his heirs at law, a sum of money equal to the allow- 
ance now made to such officer for the time necessarily occupied 
in making the transit from his post of duty to his residence in 
the United States." 

An annual appropriation is made by Congress for the pur- 
pose of carrying out the provisions of this section. The pro- 
"visions of said section apply only to the case of a diplomatic 
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or consular officer who "dies in a foreign country in the dis- 
charge of his duty," Which language is the same as that found 
in the appropriation for transporting the remains of such 
diplomatic or consular officers. They should, therefore, be 
construed alike. No case has been found construing section 
1749 or the appropriation for transporting the remains of diplo- 
matic officers, and it can not be ascertained that there has 
arisen any case similar to the one here presented. It seems 
clear,however, that theprovisionsof section 1749 wereintended 
to allow to the widow or heirs of a diplomatic or consular offi- 
cer who dies abroad the same amount which that officer him- 
self woujd have received had he returned to the United States 
after being relieved at his post, in accordance with the pro- 
visions of section 1740, Revised Statutes. It has always been 
held, under section 1740, Revised Statutes, that a diplomatic 
or consular officer to whom that section applied might receive 
compensation from the time of being relieved at his post of 
duty to the time of his arrival at home, if the time covered 
thereby did not exceed the limit provided by the Consular Reg- 
ulations for such transit. It has been held that a dii)lomatic 
or consular officer might have a reasonable time in which to 
prepare himself for departure after being relieved at his post 
of duty, and that in many cases such time would be absolutely 
necessary because means of transportation from distant places 
to the United States could not be provided, and, therefore, 
time occupied in awaiting the arrival of the vessel has alwaya^ 
been considered part of the home transit. 

It appears from information received from Mr. Kettles, con- 
sul at Trieste, that Dr. Hartigan was in feeble health and suf- 
fering from heart disease when Mr. Nettles arrived; that he 
had made his arrangements for sailing from Trieste by the first 
steamer making the direct transit to tife United States; that 
while so waiting he was taken with an influenza then prevail- 
ing, which terminated in pneumonia and complicated and 
aggravated his other troubles and he died on the tSlst of Jan- 
uary, 1894, eleven days after having been relieved by Mr. Net- 
tles. As Dr. Hartigan clearly could have been paid his home 
transit, if he had survived the attack, his widow or legal heirs 
could, under the provisions of section 1749, receive the same 
salary which Dr. Hartigan might have received; and as the 
appropriation for transporting the remains of diplomatic and 
consular officers should be construed, so far as the words. 
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<< dying in the discharge of their official duties" are concerned^ 
as similar words are consh'ued in section 1749, the expense of 
transporting the remains of Dr. Hartigan should, under the cir- 
cumstances, be paid. 

If a diplomatic or consular officer should be given a leave of 
absence for the sixty days allowed by law, and during absence 
from his post abroad he died, it could hardly be maintained 
that he would not be entitled to have his remains transported 
to the United States because he was not in the actual discharge 
of official duties, his substitute acting in his place. So a 
diplomatic or consular officer waiting for the first steamer, who 
dies in the period intervening between the date when he was 
relieved from the duties of his office by his successor and the 
arrival of such steamer, would also be in the discharge of his 
official duties. 

If in neither of these cases is the strictest letter of the law 
complied with, the cases are clearly within the spirit and 
equity of the statute, and, in my judgment, such cases are 
within the meaning of the words ^' while in the discharge of 
their official duties," as used in the appropriation clause. 

The draft will, therefore, be paid, chargeable to the appro- 
priation for transporting the remains of diplomatic and consular 
officers. 

E. B. BOWLEB, 

Comptroller^ 



IS EB SUNDET ACCOUNTS FOR SPECIAL COMPEN^ 
8ATION OP DISTRICT ATTOENEYS. 

[Decided June 11, 1894.] 

D., a United States attorney presents an accoant for services in argning a 
case in the circuit court on appeal from the district court of his dis- 
trict before a circuit judge of his district while silting outside of D.*s 
district. The Attorney-General has approved the account in the sum 
of $1,063.95. 

F., a United States attorney, presents a similar claim to that above 
approved by the Attorney- General in the sum of $288.10. 

S., a United States attorney, presents an account for taking depositions at 
points within and without his district, in a case in which the Uuited 
States was interested, charging $5 a day for his attendance and regu- 
lar mileage. The account is approved by the Attorney-General in the 
sum of $50 for these services and $10 in a regular criminal case in hia. 
district. 
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MM: 1. That in view of the decision of the Supreme Court in the case of 
Qib$on v. Peters (150 U. S. 342), the Comptroller will await a decision 
of the courts on the question as to what services of a district attor- 
fiey, if any, are " not covered by salary or fees " within the meaning 
of the appropriation for '' Special compensation, district attorneys." 
The accounts of D. and F. will, therefore, be disallowed. 

2. That under section 824, Revised Statutes, S. is entitled to a fee of $2.50 
for each deposition taken within his district and admitted in evidence 
when an account properly stated is presented. For the reasons given 
in the cases of D. and F., the fees for att-endance outside of his disi^iet 
and for mileage in going there will be disallowed. The $10 fee, being 
for services in an ordinary criminal case in his district, will be allowed. 

There are now pending in this office for Settlement three 
accounts of district attorneys for special compensation^ as fol- 
lows: 

Account of George J. Denis, (Tnited States attorney for the 
southern district of California, for services rendered by him in 
the circuit court of the United States on appeal from the dis- 
trict court of his district, in the case Of United States v. One 
Distillery J etc. For some reason not explained, but apparently 
with the consent of the Attorney-General, the case was heard 
by the circuit judge in San Francisco, Oal., which is not within 
the limits of the southern district of Oalifornia. The claim as 
presented by Mr. Denis is as follows: 

To presenting motion to set aside submission and open the ease 
for oral argument, examination of record, and preparation of 
brief and oral argument $1,500.00 

and itemized expenses, including railroad fare between Los 
Angeles, the home of Mr. Denis, and San Francisco, and other 
ordinary expenses of the trip, amounting to $63.95, making a 
total claim of $1,563.95, of which there was allowed by the 
Attorney-General the sum of $1,063.95, payable from the 
appropriation "Special compensation, district attorneys.'^ 

Second. Account of John B. Fleming, United States attorney 
for the district of Colorado. This also was a case in the cir- 
cuit court on ai)peal from the district court, which was heard 
before CTnitod States Circuit Judge Caldwell at Little Eock, 
Ark., outside of Mr. Fleming's district. At his request he was 
authorized by the Attorney-General to argue the matter at 
Little Eock, the reasons given by Mr. Fleming for the request 
being that the district judge could not sit on appeal and that 
no other judge had been in Denver since the case had been 
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tried in the district coart, nor was one likely to come to Den- 
ver within a reasonable time. His bill is as follows: 

Mareh 11-17. Services as attorney in case of Weeber v. United 
States, No. 2657, United States circuit conrt at Denver. Indict- 
ment, nsing mails to defrand. Error; to United States district 
conrt, Denver, before United States Circuit Judge Caldwell at 
Little Rock, Aik. (6 days, at $60 a day) $900.00 

and for expenses actaally and necessarily incnrred in said 
case, which are itemized, aud include railroad fare, hotel 
expenses, meals, etc., amounting to 988.10. The Attorney- 
General allowed thereon $288.10, payable from the appropria- 
tion <^ Special compensation district attorneys." 

Third. Account of William B. Sterling, United States attor- 
ney for the district of South Dakota. This account is for serv- 
ices rendered by Mr. Sterling in the case of United States v. 
Frank Blume and Helena Blumej in what he states as a '^ quasi- 
criminal action for forfeiture of brewery property under section 
3354, Revised Statutes United States." The services consisted 
in the taking of sundry depositions at Huron, S. Dak., within 
Mr. Sterling's district, before D. G. McClay, one of the duly 
appointed examiners of the court, and partly at Minneapolis, 
Minn., before a notary public at that x>oint, Minneapolis not 
being within the limits of his district. There is also another 
item for services relidered by Mr. Sterling in a case in a court 
-within his district, covered by the provisions of section 824^ 
Revised Statutes, governing fees of district attorneys, as ap- 
appears in the statement of his account, which is as follows: 

To actual and necessary attendance before D. G. MacClay, United 
States examiner at Haron, S. Dak., and examination of witnesses, 
to wit, Angnst 21, 22, and 23, 1891, at $5 per day $16.00 

To actual and necessary attendance before R. P. Hoskyns, notary 
pnbUc at Minneapolis, Minn., and examination of witnesses one 
day, to wit, Septemer 11, 1891, taking depositions in said action. . 6. 00 

To actual and necessary travel from Huron, place of abode, to Min- 
neapolis, where said depositions*were taken, and return, 600 
miles, at 10 cents per mile, on September 11, 1891 60.00 

United States v, Walter F. Butler. Charge, promoting scheme to 
defrand by means of post-office establishment ; under section 5480; 
April 7, 1893. Trial by the court judgment for defendant 10. 00 

Total 90.00 

The amount of $50 has been allowed by the Attorney-Gen- 
eral on account of services rendered by Mr. Sterling in the case 
against Blume et aL, and $10 in the case against Batler« payable 
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•out of the appropriation " Special compensation district attor- 
neys/' for the fiscal years 1892 and 1893, respectively. This 
acjcount wa« duly presented by Mr. Sterling to the judge of 
the district court of his district under the provisions of the 
net of February 22, 1875 (18 Stat., 333), and has been duly 
approved by said judge in the usual way. 

The accounts of Mr. Denis and Mr. Fleming do not appear 
•ever to have been presented to the court for approval, as 
required by the act of February 22, 1875, for they do not bear 
the approval provided for in the act. 

If the cases contained in the accounts of Mr. Denis and Mr. 
Fleming had been heard in the usual way by the judge of the 
circuit court while sitting in the district for which these gen- 
tlemen were respectively the attorneys of the United States, 
they would each have been entitled to receive for their fees, 
binder the provisions of section 824, the following : " For serv- 
ices rendered in cases removed from a district to a circuit court 
by writ of error or appeal, five dollars,'' and $5 for each day 
of their attendance upon the court, under paragraph 8 of 
section 824, and mileage at the rate of 10 cents a mile for 
going and returning to the court, if the place of holding the 
•court was not the place of abode of the district attorney, under 
clause 9 of said section. By section 823, these fees, thus pro- 
Tided by section*824, are made exclusive, and no other compen- 
sation could be allowed for the service rendered. The fee-bill 
<5ontained in section 824 was apparently intended to apply only 
to services rendered by the district attorney within his district 
Should it be made to apply to cases where a district attorney 
goes outside of his district to argue a matter before a judge 
who. although sitting outside the district of the attorney, yet 
sits as a judge of the court of the district of the attorney! 
There are manifestly serious difficulties in applying the fee bill 
to such cases. While it is true that the work of preparing an 
argument to be presented to the* court is not greater whether 
the hearing is in fact held within or without the district of the 
attorney, and therefore no extra compensation should be given 
for that service, the time required of the district attorney in 
going to the place where the hearing is held is greater when 
held outside than when held inside his district, and in the case 
of Mr. Fleming was very much greater, and, therefore, larger 
•compensation would seem to be equitable. On the other hand^ 
where the distance is great, 10 cents a mile for going and 
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Teturning would be far greater than his actual expenses, as is 
clearly shown in the case of Mr. Flemiug, where his actual 
expenses amounted to $88.10, and yet he traveled 1,281 miles 
each way, or a total of 2,562 miles, which, at 10 cents a mile, 
would amount to $256.20. If the fee bill does not apply, or if 
it applies to the compensation for the services rendered and 
not to the mileage, can special compensation be allowed by 
the Attorney-General f 

In many respects it would seem that if special compensation 
is to be allowed to a district attorney for services rendered by 
him in any case it would be proper to allow such special com- 
pensation in a case where the district attorney, under the 
authority of the Attorney-Geneial, rendered services before 
the courts of his district whenever sitting outside of his dis- 
trict, for there does not seem to be any provision of law which 
would require him to render services outside of his district. 

Since the decision of the case'of Gibson v. Peters (150 U. 8., 
342), decided November 13, 1893, the Comptroller has been at 
a loss to know what could be allowed to a district attorney 
as special compensation, if anything can be so allowed. In 
that case it was held, by a unanimous opinion of the Supreme 
Court, that a district attorney rendering services to a receiver 
of a national bank, under section 380 of the Revised Statutes, 
could only receive the compensation provided by section 824, 
Eevised Statutes, because said receiver was an agent of the 
Government within the meaning of section 380, and by section 
823 the fees pravided by section 824 were made the exclusive 
compensation of district attorneys, *' except in cases otherwise 
expressly provided by law,'' and it was nowhere expressly pro- 
vided by law that a district attorney should get other compensa- 
tion for services rendered in such matters. This case reversed 
a practice which had prevailed ever since the organization of 
the national-banking system without any exception ever having 
been taken thereto by any Comptroller of the Currency, Attor- 
ney-General, or receiver of a national bank, so far as can now be 
ascertained ; and it was generally the custom that a district 
attorney should attend to matters for a receiver of a national 
bank, receiving compensation therefor from the funds under 
the control of the receiver. If a district sittorney can not 
receive other compensation than that provided in section 824 
for services rendered in snch cases, where the compensation is 
to be paid from the funds of the bank in which the United States 
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lias no pecaniary interest, it seems difficult to see how he cair 
be paid extra compensation for services rendered by him in 
cases in which the United States is directly interested, except 
in cases where such compensation is ^^otherwise expressly pro- 
vided by law." 

- As Congress makes an annual appropriation for special com- 
pensation of district attorneys, which reads as follows: ^'For 
payment of district attorneys, the same being for payment of 
such special compensation as may be fixed by the Attorney- 
General for services not covered by salary or fees," it would 
seem that it was within the contemplation of Congress that 
there were cases which would authorize the payment of such 
special compensation, but as the Comptroller is unable to 
determine to what cases that appropriation applies, or that 
the claims of Mr. Denis and Mr. Fleming come within the 
cases contemplated by Congress, they can not be allowed. 

The language used in the opinion in the case of Gibson v. 
Peters seems to prohibit all special compensation to district 
attorneys except when otherwise expressly provided by law. 
The appropriation for special compensation is only for such ser- 
vices as are not covered by salary or fees. As by section 770 
Bevised Statutes, the salary provided for district attorneys is 
"for extra services," it would seem that there can be no case 
where the services rendered are not covered either by salary 
or fees, which seemingly conflicts with the action of Congress 
in making the annual appropriation for special compensation 
of district attorneys. Under these circumstances it will be 
necessary, before accounts can be allowed by the accountings 
officers of the Treasury, in view of the decision in Oibsan v. 
Peters, to have the courts determine what services are included 
in the extra services for which the salary is the compensation, 
where no specific fees are expressly provided by law. The- 
claims of Messrs. Denis and Fleming will, therefore, be dis- 
allowed. They can not be allowed according to the terms of 
section 824, providing for the regular fees of attorneys, even if 
said section applies to their cases, because their accounts have 
not received the approval of the court as provided in the act 
of February 22, 1875. 

The reasons given above why the claims of Messrs. Denis 
and Fleming can not be allowed as special compensation or 
district attorneys, apply with equal force to so much of the 
claim of Mr. Sterling as relates to his services in the taking of 
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depositions at Minneapolis, ontside of his district, in the case 
of United 8taf^ v. Blume et al. Section 824 provides the fee 
for taking depositions as follows: <^For each deposition taken 
and admitted in evidence in a cause, two dollars and fifty 
cents.'' Mr. Sterling does not make out his bill in accordance 
with this clause of section 824, but does make out the bill at 
the rate of $5 a day for each day of actual and necessary 
attendance before the examiner at Huron, in his district, and 
before the notary at Minneapolis, outside of his district, appar- 
ently assimilating the charge to the fee provided by clause 7 of 
section 824 for attendance upon a judge or commissioner in the 
examination of a person charged with crime, or paragraph 8 
of said section, for attendance upon the court. For the serv- 
ices rendered by him before the examiner at Huron, he is 
entitled to $2.50 for each deposition taken and admitted in evi- 
dence in the cause, chargeable to the regular appropriation for 
fees of district attorneys, and when properly stated in that 
way it will be allowed to him* The fee claimed by him for 
attendance before the notary public at Minneapolis, and the 
mileage between Huron and Minneapolis will be disallowed, 
for the reasons above given in regard to the claim of Messrs. 
Denis and Fleming. T^e fee of $10 in the case of United States 
V. Butlevy being an ordinary fee for a suit in a court of the 
United States within his district, may be allowed, payable 
from the regular appropriation for fees of district attorneys, 
his account having been approved by the court in the usual 
way under the provisions of the act of February 22, 1875. 

B. B. Bowler, 

Comptroller. 



IS BE ACCOUNTS OF THE COMMISSIONEES OF THE 

DISTRICT OF COLUMBIA. 

[Decided Jane 11, 1894.] 

The Commissioners of the District of Columbia in their 
accounts for the period from February to March 6, 1894, claim 
credit for an expenditure upon a voucher in favor of Thomas 
B. Entwisle, inspector of buildings, for his "Expenses to and 
from Boston, Mass., February, 1894, to attend the National 
Convention of Building Inspectors as per orders of the Com- 
missioners of the District of Columbia, $57.06." 
9224 16 
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As the expense is of an anasual nature it has been pre- 
sented to me by the clerk passing the accoonts of the Com- 
missioners of the District of Columbia for my determination. 
Whether or not it is an advantage to the District that one of 
Its officers should attend such a meeting as was attended by 
the inspector of buildings, seems to be a question within the 
discretion of the Commissioners to determine. Having exer- 
cised that discretion by ordering Mr. Entwisle to attend, his 
expenses seem to be a proper expeiise of his office, which is 
provided for by the appropriation for << Contingent expenses 
of the District of Columbia," to which appropriation the 
expense has been charged. 

The item will, therefore, be allowed. 

B. B. BOWLEB, 

OomptroUer. 

IS BB ACCOUNTS OP JOSEPH E. HEEOD, SECOND 
SECRETARY OP LEGATION TO JAPAN, WHILE 
ACTING AS OHARGfii D'AFPAIRES AD INTERIM 
TO KOREA. 

[Decided Jane 12, 1894.] 

fi.i who WM eecond secretary of legation to Japan, was inatmotad by tha 
Department of State to take charge of the legation at Korea, as charge 
d'affaires ad interim, during the absence of the minister resident. He 
arrived at Seoul on Jane 6, 1893, but as the minister resident had not 
yet left his post, he did not actually take charge of the legation nntU 
July 1. He tamed over the legation on September I and reaohed 
Tokyo, his regular post of duty, on the 15th. The salary of the min« 
ister resident at Korea is $7,500. 

Held: That under section 1686, Revised Statutes, H. is entitled, in addition 
to his regular salary as second secretary of legation to Japan ($1,800 
per annum), to one-half of the salary of the minister resident at Korea, 
from May 27, the time when he left his regular post, until September 
16, the date of his arrival at Tokyo on his retom. 

The accounts of Mr. Herod while acting as charge d'affaires 
cd interim at Korea^ having been acyusted by the Fifth Audi- 
tor, are now before this office for final settlement. Mr. Herod 
was the duly appointed second secretary of legation to Japan. 
On April 26^ 1893, the Secretary of State wrote to him as 
follows : 

<< It has been decided to direct you to proceed to Seoul to 
take charge of the legation and consulate-general^ as charg^ 
d'affaires ad interim. I inclose herewith a letter addressed to 



ACCOUNTS OF JOSEPH R. HEEOD. 243 

"the miDister for foreign affairs designating you in that capac- 
ity. Upon your arrival at Seoul you will immediately send this 
letter to the minister and enter upon the discharge of your offi- 
•cial duties, until relieved by the appointment and arrival of 
Mr. Heard's successor, or until the Department directs other- 
wise. 

"Your salary as second secretary of legation to Japan will 
-cease from the date of your departure for Seoul. You will, 
however, be allowed salary at your present rate of compensa- 
tion while in transit to Korea, in addition to your actual 
traveling expenses. For this sum you will draw upon the 
Secretary of State, supporting your draft by a separate account. 

" Upon your arrival at Seoul you will be allowed compensa- 
tion at the rate of $3,750 per annum, which is one-half of the 
•minister's salary. • • ♦» 

On April 28, 1893, the following was written to him by the 
-Secretary of State : 

" In connection with the Department's instructions of the 
^th instant, concerning your temporary assumption of duties 
.as charge d'affaires ad interim in Korea, I desire to make the 
following>observation8 : 

" Instead of salary as second secretary of legation in Japan 
-^ceasing from the date of your departure from Seoul' [Tokyo!], 
it will simplify the adjustment of your accounts to have it con- 
tinue until your arrival at Seoul. You will draw therefor in 
the usual manner. For your actual traveling expenses from 
T^okyo to Seoul you will draw upon the Secretary of State, 
supporting your draft by the separate account." 

On August 30, the Secretary of State wrote to Mr. Herod as 
"follows: 

"Your communication, No. 425, D. S., of the 13th ultimo 
written at Seoul, is received. I have to state that Messrs. 
Brown, Shipley & Co., bankers, London, have been authorized 
to honor your draft for 6-57.55 on account of your services as 
<5harg^ d'affaires ad interim at Seoul, Korea, from June 6 to 
June 30, 1893.'' 

This amount was at the. rate of $3,750 per annum for one- 
half of the salary of the minister resident at that point. An 
account was stated with Mr. Herod as charg^ d'affaires ad 
interim at Seoul for the above period and for the above amount, 
and was duly allowed by the Fifth Auditor, and being trans- 
mitted to this office, was, on October 31, 1893, allowed for the 
amount as stated by the Auditor. Mr. Herod, on his return to 
Tokyo from Seoul, in the absence of specific instructions in 
regard to drawing for compensation for the time necessarily 
•occupied in such transit, wrote to the Secretary of State call- 
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iDg attention to section 1686 of the Bevised Statutes and asking* 
for instructions. In reply to his communication the following: 
reply was made by the Secretary of State on October 13 : 

'^ I have to say in answer to your No. 444 D. S., written from 
Seoul, that you will draw for your compensation in respect of 
your service as charge d'affaires (id interim at Seoul, Korea, as 
permitted by section No. 1686 of the Bevised Statutes.'' 

On December 11, 1893, the Fifth Auditor of the Treasury 
wrote to Mr. Herod as follows : 

" It is held by this office that salary for the time you were 
acting charge d'affaires ad interim at Korea can only be 
allowed to you by considering that appointment as superadded 
to your regular appointment of second secretary of legation to 
Japan. This decision will, under section 1686, Bevised Stat- 
utes, allow you to be credited with an amount at the rate of 
one-half the salary of a charg<^ at Korea, which by existing 
law is fixed at $5,000 for the actual time you were in charge 
of the legation after the departure of Minister Heard, together 
with the time occupied in transit to and from Seoul, in addition 
to your regular salary at Japan. 

'< You will therefore please render, as soon as practicable, an 
account as second secretary of legation, covering the time 
subsequent to June 6, and also one covering the time neces- 
sarily occupied in making the transit from Tokyo to Seoul and 
return, at the rate of $12,500 per annum," 

meaning an account at that rate as charg^ d'affaires ad interim 
at SeouL 

On March 21, 1894, some time after the receipt of the letter 
of the Fifth Auditor, above referred to, Mr. Herod wrote to the 
Secretary of State as follows: 

<^ I have the honor to invite the Department's attention to- 
the confused state of my accounts for compensation for services 
as charg6 d'affairs ad interim at Seoul, Korea, and to request 
its interpretation of section No. 1686 of the Bevised Statutes 
for a solution of the question arising from a ruling of the^ 
Fifth Auditor of the Treasury and the instructions at variance 
therewith received from the Department." 

He thereui)on proceeded to give in detail the correspondence- 
above referred to, and claimed that he should receive, in addi- 
tion to his salary as second secretary of legation to Japan, 
compensation at the rate of $3,750 per annum, being one-half 
of the salary of the minister resident at Seoul. He bases his 
claim under section 1686, Bevised Statutes, on the ground that a 
minister resident was appointed to Korea at a salary of $7,500 
per annum, '^ and it was during the temporary absence of the 
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4atter that I was performing his duties under the title of charg6 
-d'aifaires ad interim^ This letter induced the officers of the 
Department of State to thoroughly investigate the matter, and 
those having charge of the question came to the conclusion that 
the claim made by Mr. Herod was right, and that under section 
.1686 of the Sevised Statutes he was entitled to receive at the 
Tate of $3,750 per annum for^the superadded office. They so 
notilied the Fifth Auditor, giving their reasons therefor, which 
are, in effect, that a charge d'affaires ad interim is the sub- 
stitute of the diplomatic officer whose place he takes and per- 
forms all the duties of the diplomatic officer for whom he is 
substituted; that under these circumstances Mr. Herod, while 
in diplomatic language known as charge d'affaires ad interim 
4kt Seoul, was pi*actically an acting minister resident there, 
which office, under section 1686, Eevised Statutes, was super- 
^ded to that of second secretary of legation to Japan, which 
he held; that there was no such office as charg6 d'affaires to 
Korea to be superadded to the office which Mr. Herod already 
held, and that, therefore, there being already a minister resi- 
•dent accredited to Korea, another regular diplomatic officer of 
the grade of charge d'affaires would not be appointed at the 
same post, and that therefore Mr. Herod could not be, while 
-acting as charg6 d'affaires ad interim, the substitute of a 
regular charge d' affaires (in diplomatic language known as 
charge d'affaires ad hoc)^ and, therefore, could not have had 
that office superadded to his own. 

The Fifth Auditor, having careAiUy examined the question, 
-concludes that the office which Mr. Herod had superadded to 
his own was known as that of a charge d'affaires ad interimj 
which was equivalent to that of a regular charge d'affaires or 
charge d'affaires ad( hoc, and, therefore, that he should be allowed 
only one-half of the salary of charg6 d'affaires ad hoc to Korea, 
which under the provisions of the clau8e next before the last 
of section 1675 Eevised Statutes, he determines to be $5,000, or 
one-half the salary of an envoy extraordinary and minister 
plenipotentiary to such post if such an officer had been appointed 
to Korea under that clause of section 1675, Eevised Statutes, 
which, after enumerating the salaries to be allowed to envoys 
•extraordinary and ministers plenipotentiary to certain coun- 
tries, reiids: ''Those to all other countries unless where a 
different compensation is prescribed by law, each $10,000.*^ 
He has, therefore, adjusted the various accounts of Mr. Herod, 
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allowing him his full compensation as second secretary or 
legation to Japan for the entire period of his absence trout 
that post, while acting as charg6 d'affaires ad interim to Korea 
and while going from and returning to Tokyo, and has allowed 
him salary as charge d'affaires ad interim at the rate of $2,500- 
per annum for the period occupied by Mr. Herod in going from 
Tokyo to Seoul, from May 27 to June 6, and from July 1 to 
and including August 31, while he was actually acting as 
eharg6 d'affaires ad interim at Seoul, and from September 1 ta 
September 15, while engaged in returning from Seoul, disallow- 
ing the period from June G, when he actually arrived at Seoul^ 
until July 1, when he actually took charge of the legation, 
during which time Mr, Heard, the minister resident, who had 
not yet left the post, was acting as such minister resident.. 
Section 1686, Bevised Statutes, reads as follows: 

" When to any diplomatic oflQce held by any person there 
is superadded another, such person shall be allowed additional 
compensation for his services in such superadded office, 
at the rate of fifty per centum of the amount allowed by 
law for such superadded office, and for such time as shall 
be actually and necessarily occupied in making the transit 
between the two posts of duty, at the commencement and termi- 
nation of the period of such superadded office, and no longer; 
and such superaddi'd office shall be deemed to continue during 
the time to which it is limited by the terms thereof." 

It is taken from section 9 of the act of August 18, 1856 (11 
Stat., 56), "To regulate the diplomatic and consular systems of 
the United States," which wqtS the first systematic act on that 
subject, and which, with slight modifications, has been the- 
law governing the diplomatic and consular service from that 
time to this. 

The real question for determination is, what office was super- 
added to the office already held by Mr. Herod, within the- 
meaning of section 1686, Kevised Statutes? That a person 
acting in a diplomatic capacity, in the absence of the regular 
diplomatic representative at any post, or when a vacancy 
exists at such post and until some one has been appointed by 
the President as the regular diplomatic officer at such post, 
is not a charg6 d'affaires within the meaning of those words 
when used in section 1675 and other sections providing for 
a regular diplomatic officer of that grade, seems quite clear 
from an examiuation of the several sections of the Kevised 
Statutes relative to this general subject, although a x>erson' 
80 acting would be known as a charge d'affaires ad interim^ 
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Section 1684, Eevised Statutes, provides : 

"To entitle any charge d'aflfaires • • • to compensation, 
they shall, respectively, be appointed by the President, by and 
with the advice and consent of the Senate; but in the recess of 
the Senate the President is aathorized to make such appoint- 
ments, which shall be submitted to the Senate at the next ses- 
sion thereafter, for ^heir advioe and consent, and no compen- 
sation shall be allowed to any charge d'affaires • • • who 
shall not be so appointed." 

As a charg6 d'affaires ad interim is a person appointed in an 
emergency to take the place of a regular diplomatic ofBcer, in 
many cases it would be manifestly impossible to have his name 
presented to the Senate for their advice and consent before 
authorizing him to act, and it can not have been so intended 
by Congress; nor can it be presumed that compensation was 
to be prohibited in such cases. See Savages Case (1 0. 01s. R, 
170), where it was held that a person temporarily i)erforming 
diplomatic duties as a charge d'affaires ad interim, although 
for long periods of time, but who had received no specific 
appointment by the Government and therefore could not have 
complied with the provisions of section 1684, which has been 
the law since 1810, was, notwithstanding, authorized to receive 
compensation for snch services. 

Section 1685, Revised Statutes, reads: 

^^For such time as any secretary of legation shall be lawfully 
authorized to act as charge d'affaires oS interim at the post to 
which he shall have been appointed, he shall be entitled to 
receive compensation at the rate allowed by law for a charg6 
d'affaires at such post; but he shall not be entitled to receive, 
for such time, the compensation allowed for his services as 
secretary of legation." 

The language used here clearly indicates that a secretary 
of legation may act as charg6 d'affaires ad interim without in 
fact being appointed as a charg^ d'affaires, and the compensa- 
tion which he is to receive for such services is " at the rate 
allowed by law for a charge d'affaires at such post." If act- 
ing as a charge d'affaires ad hUerim made him a charge 
d'affaires, the natural language to have used would have been 
that his compensation should be that allowed for ^^such office." 
Section 1685 is the only section in the Eevised Statutes where 
the words "charg6 d'affaires ad interim^ are used. Section 
1739, Revised Statutes, provides : 

"For such time as any consular officer shall be authorized 
to perform diplomatic functions, in the absence of the regular 
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diplomatic officer in the country to which he shall be appointed, 
he shall be entitled, in addition to his compensation as such 
consuLar officer, to receive compensation for his services while 
80 authorized, at the rate which would be allowed for a secre- 
tary of legation in such country." 

This clearly indicates that a consular officer performing dip- 
lomatic functions need not be appointed as charge d'affaires, 
Idthough when authorized to perform diplomatic functions he 
would bo known as charge d'artaires ad interim. 

While the mutter may not be entirely iree from doubt, I am 
of the opinion tlmt where one diplomatic officer performs the 
duty of another diplomatic officer, either of an ambassador, 
envoy, or minister under the name charg^ d'affaires ad interifny 
the sn])eraddcd office, within the meaning of section 1686, 
Itevised Statutes, is that of the diplomatic officer in whose 
place he acts and for whom he is temporarily substituted. 
This conclusion seems to be justified, not only by the reasons 
above given, but also for reasons found in the compensation 
which is authorized by section 1685, Revised Statutes, to be 
paid to a secretary of legation when acting as charge d'affaires 
ad interim to the post to which he shall hsyve been appointed, 
and also from the fact that this conclusion accords with the 
unbroken practice of the State Department and of the account- 
ing officers since the act of 1856, which practice is a practical 
construction of section 1686. 

By section 1685, a secretary of legation, while acting as 
charge d'affaires ad interim to the post to which he is appointed, 
is entitled to receive the salary of a charge d' affaires to such 
post, which would be at least one-half of the salary of the 
chief dii)lomatic officer at such post, whatever may be the true 
construction to be placed upon the clause next to the last in 
section 1685, Revised Statutes. When he so acts at the post 
to which he shall have been appointed he receives only the 
salary of a charg6 d'affaires and his salary as secret'ary of 
legation ceases. If he acts as chargd d'affaires ad interim at 
another post than tliat to which he is appointed, under the 
construction above placed upon section 1686 he would be 
entitled to one-half tlie salary of the chief diplomatic officer at 
the point to which he acts as charg:^ d'affaires ad interim, but 
would also receive in addition thereto his salary as secretary^ 
of legation; and this seems to be not unreasonable^ for he is 
put to greater expense while absent from his regular post than 
he would be whUe at his regular post. 
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If a different constractiou is placed upon section 1686, Bevised 
^Statates, what would have happened in Mr. Herod's case 
"vonld be this : That if he. were acting as charge d'affaires ad 
dnterim to Japan, the [)ost to which he was appointed, he would 
receive one-half the minister's salary at such post, which is 
912,000. He, therefore, would have received, while so acting, 
^t the rate of $6,000 per annum, but would have received no 
.-compensation as secretary of legation. Under the construction 
•of section 1686, above given, while acting as charge d'affaires 
<mL interim to Korea he would receive one-half the salary of the 
minister resident at that point, which is 97,500, or at the rate 
-of $3,750 per annum in addition to his salary as secretary of 
legation at Japan, $1,800, or at the rate of $5,550 per annum; 
-while under the construction placed upon section 1686 by the 
honorable Fifth Auditor he would be entitled to receive only 
at the rate of half the pay of a charge d'affaires at Korea, if 
such an of^cer had been appointed at that post, which under 
•the Auditor's construction, would be $5,000, or $2,500, to which 
would be added his salary as secretary of legation, $1,800, 
making $4,300, provided the conclusion of the Auditor is cor- 
rect that a charg^ d'affaires to Korea, if such an ofQcer had 
been appointed, would receive $5,000 and not $3,750, one-half 
-of the salary of the chief diplomatic ofQcer at that point. If a 
charg^ d'affaires would only receive one-half of the compensa- 
tion of a minister resident to Korea, he would receive $3,750, 
one-half of which, $1,875, would be received by a chargd 
d'affaires ad interim^ instead of $2,500, to which his salary as 
second secretary of legation being added would make $3,675. 

The difference in the compensation provided for a charg6 
d'affaires ad interim while acting as such in Japan or Korea, 
depending upon the salary paid to the principal diplomatic of&- 
cer at these points is based upon the relative importance of the 
duties performed by such oflftcers. In case Mr, Herod had been 
acting as charg6 d'affaires ad interim in China, where the min- 
ister receives a salary of $12,000 per annum, the same as that 
paid at Japan, he would have received, under the construction 
above placed upon section 1686, compensation at the rate of 
one-half of such salary, or $6,000 per annum, and his regular 
salary as second secretary of legation $1,800, making $7,800, 
which would be $1,800 more than he would receive while act- 
ing as charge d'affairs ad interim to Japan, his regular post. 
Under the construction placed upon section 1686 by the Audi- 
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tor, he would receive, while acting as charg6 d'affaires ai 
interim to Ghina, only one-half of the regular salary of a chargfr 
d'affaires to Ghiua, $6,000, or (3,000, to which, adding his com- 
pensation as secretary, $1,800, would make $4,800. In the one 
case, if the construction placed above upon section 1686 is cor- 
rect, the compensations are substantially the same; whereas, if 
the construction placed by the Auditor is correct, a secretary 
of legation at one i>ost acting as charge d'affaires ckd interim 
at another would receive a much less compensation than he 
would for acting as charge d'affaires ad interim at his own xM)st, 
notwithstanding he would be put to a much greater expense 
while acting as charge d'affaires at a post to which he was 
not appointed as secretary of legation. 

A careful examination of the accounts passed since 1856 
shows that in few instances have diplomatic officers acted as 
charge d'affaires ad interim at posts other than those to which 
they were appointed, but in all such cases they have actually 
received one-half the compensation provided for the chief diplo- 
matic officer at the post at which they acted as charge d'affaires 
ad interim. 

In 1884, Richard Gibbs, while minister at Bolivia, was, by 
order of the Dei)artment of State, instructed to perform diplo- 
matic functions at Peru during the absence of the duly accred- 
ited minister to Peru. While so acting he was allowed and paid 
compensation at the rate of one-half of the salary of the min- 
ister to Peru. It does not appear under exactly what title he 
was instructed to act at Peru, but he was practically in charge 
of the legation, and ordinarily would be known as a charg6 
d'affaires ad interim. 

In 1886 and 1887, Mr. Rockhill, who was secretary of lega- 
tion to China, was, under the instructions of the Department 
of State, authorized to perform diplomatic functions at Korea 
as charg6 d'affaires ad interim during the vacancy existing 
after the resignation of the duly accredited minister to Korea 
and prior to the appointment of his successor. In th^t case 
Mr. Rockhill was also allowed comi^ensation at the rate of one- 
half the compensation provided for the minister resident to 
Korea, which at that time happened to be $5,000. It appears in 
that case that there was some question raised as to the amount 
of compensation which Mr. Rockhill was entitled to receive 
under section 1G86, as in the i)resent case. No opinion of the 
Comptroller is found in that case, but a letter addressed to him. 
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1^ the Assistant Secretary of State on April 26, 1888, says : 
<^ I have to state in reply to your letter of the 12th instant,, 
relative to the accoants of Mr. Bookhill, that he may be allowed 
additional compensation under section 1686, Bevised Statutes, 
for his services in Korea, in the capacity as minister from 
November 30, 1886, to aad including April 7, 1887, at the rate 
of $2,500 per annum," which, as above stated, was one-half of 
the salary of the minister appointed to such post, and he was 
accordingly allowed that sum in addition to his regular salary 
as secretary of legation to China. 

Mr. J* L. Morgan, secretary of legation to Mexico, while 
performing the duties of consul-general to Mexico in 1885, waa 
allowed one- half of the salary provided for the office of consul- 
general, he having duly qualified as such consul-general. In 
that case the then Comptroller held that the word ^^another,"^ 
in the first clause of section 1686, could not be limited only to 
<*' another diplomatic office.'' 

On the whole, for the reasons above given, and particularly 
that in cases of doubt the coutemporaueous and continuoua 
constractioD of a statute by the executive officers charged with 
the responsibility of executing the law will be followed even 
hYt\iecoiirts{Edward8'8 Lessee V. J)arbyyl2Whe2it. 20C; Brown 
V. United States^ 113 TJ. S., 568, 571; United States v. Hilly 120 
TT. S., 169, 182 J United States v. Johnston, 124 U. S., 236, 253 j^ 
United States v. Alabama Railroad Company, 142 XT. S., 615, 
621), and should not be overturned by the Comptroller unless- 
that construction is so manifestly wrong as to lead his mind 
conclusively to the opinion that it would not be sustained by 
the courts, the previous practice of allowing one-half the salary 
of the minister resident to a charge d'affaires ad interim will 
be followed in Mr. Herod's case. 

It has been suggested that Mr. Herod could not receive 
compensation as secretary of legation for more than sixty days^ 
of the time he was in Korea, because of the provisions of sec- 
tion 1742, Revised Statutes, which section reads: 

'< No diplomatic or consular officer shall receive salary for 
the time during which lie may be absent from his post, by 
leave or otherwise, beyond the term of sixty days in any one 
year; but the time equal to that usually occupied in going to 
and from the United States in case of the return on leave of 
such diplomatic or consular officer to the United States, may 
be allowed in addition to such sixty days." 
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In my opinion the absence from the post therein provided 
for, refers to an absence other than one ander instructions 
of the Department of State to act as chATge d'affaires ad 
interim at another post, or while having another office snper- 
Added to the office to which the diplomatic officer has already 
been appointed, for by section 1686 it is specifically provided 
that a diplomatic officer having such another office superadded 
to his own shall receive compensation, not only for the time 
ho performs the duties of the superadded office, but also for the 
time actually and necessarily occupied in making the transit 
between the two points of duty, which compensation he shall 
receh'e in addition to the compensation which he is entitled to 
receive at the post to which he is appointed. This section 
clearly indicates that in proper cases the officer shall receive 
both compensations, notwithstanding he shall be absent more 
than sixty days from the post to which he shall be regularly 
appointed. 

The Auditor has disallowed Mr. Herod all compensation for 
the superadded office from June 6, when he arrived at Seoul, 
antil July 1, when he actually took charge of the legation as 
charge d'afiuiros ad interiniy on the ground that during such 
period he was not in fact a charge d'affaires ad interim. It is 
not unreasonable that a person instructed to act as a charge 
d'affaires ad interim at a particular post should arrive at that 
post some short time before the actual departure of the regu- 
lar diplomatic officer there, and as there is nothing to indicate 
that Mr. Herod did not act in accordance with the instructions 
given to him by the Department of State, it seems unreason- 
able that he should not be allowed the compensation for the 
three weeks in which he was waiting for the actual departure 
of Mr. Heard, the regular minister at that point, before actually 
taking charge of the duties of the legation at Korea. In such 
a case he seems to be in practically the same position as a 
minister or consul who succeeds another such officer, in which 
case it has always been the practice to allow the compensation 
of both officers until the second officer has actually entered 
npon the duties of the office to which he is appointed. The 
delay frequently arises by inability to present the new diplo. 
m<atic officer to the minister for foreign affairs, or, in the case 
of a consul, by the delay in awaiting the receipt of his exe- 
quatur. 

Under the circumstances I think Mr. Herod should be allowed 
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the oompcnsation for the fall period of time, which, in my 
judgment, is within the spirit if not within the strictest letter 
of section 1686, Bevised Statutes, which evidently was intended 
to provide for a coutinnons compensation from the t/lme that 
the officer left his regular post of duty to the time when he 
returned thereto, if, in fact, he was necessarily absent during 
all that period in the performance of the duties imposed upon 
him by the orders of the Department of State. 
The accounts of Mr. Herod will be a^ us ted accordingly. 

B. B. BOWLEB, 

Comptroller, 



DT BE AOOOUirrS OF WM. W. DOHERTY, UNITED 
STATES MABSHAL FOB THE DISTBIOT OF MAS- 
SAOHUSETTS. 

[Decided Jnne 14, 18d4.] 

jy.f the United States marslial for the dlstriot of MaBsaohiuetts, inoladea 
in his accounts of miscellaneous expenses, United States courts, a 
voucher in favor of the clerk of the circuit court for printing a record 
in a case in which the United States was plalntiif. Included in the 
voucher is a charge of $75.60 for the services of the clerk in ''proof 
reading and directing the record." 

ffM : That as the fees of a clerk of a circuit conrc, found In section 828^ 
Sevised Statutes, are,- hy section 823, exclusive, and as that section 
provides no fee for such services as were rendered by the clerk in thia 
ease, the amount ($75.60) will be disallowed. Payment thereof would 
be in violation of section 1765, Revised Statutes. 

In Marshal Doherty's accounts for miscellaneous expenses 
of the United States courts, now pending for settlement in 
this office, there appears the following voucher: 

Boston^ February 7, 1894, 
United States to Alexander H. Trowbridge, clerk United Statea circnlt 
court, Mass. Dist., Dr. 
1894. 
Feb. 7. To proof reading and directing record in 8106 eq. U. 8. 

V.Am. Bell Tel. Co., 420 pages at 18 o $75.60 

To printing same as per biU annexed • 708.00 

Coireot and approved. 788. 60 

Shsaman Hoar, 

U. S. Atty. 
Causten Brownb, 

Special Ai$t. U. 8, Atty^ 

Mar. 8, '94. BecM paymH, A. H. Tbowbbidob, OUrk^ 
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Marshal Doherty paid the clerk the amount thereof in pur- 
suance of a letter of August 14, 1893, addressed to Mr. 
€au8ten, special attorney of the United States in charge of 
the suit in which the expense was incurred, in which letter the 
Attorney-General said: 

<<A11 necessary exi)ense for putting the case in a proper 
position fot the hearing of the court must be borne by the 
Government. The Department only desires that in doing this 
all unnecessary expense should be avoided; that is, that nothing 
is to be paid except upon ' itemized and verified accounts stated 
by the clerk, accompanied by vouchers from the printer and 
approved by the special counsel of the United States and the 
United States attorqey for the district,'" 

So far as the amount actually paid for printing is concerned, 
no exception can be taken to the voucher, but the amount which 
Mr. Trowbridge, the clerk of the circuit court, received for 
proof reading and directing the record, $76.60, seems open to 
serious objection. Section 823, Revised Statutes, provides that 
^^the following and no other compensation shall be taxed 
and allowed to * * * clerks of the circuit and district 
courts, • • • except in cases otherwise expressly provided 
by law.'' • • • Section 828, relating to clerks' fees, and 
which is the section referred to in section 823, does not provide 
»ny fee for such services as were rendered by Mr. Trowbridge 
to the United States for which this charge is made.. Section 
1765 of the Revised Statutes reads : 

*' No oflBcer in any branch of the public service or any other 
person whose salary, pay, or emoluments are fixed by law or 
regulations, shall receive any additional pay, extra allowance, 
or compensation, in any form whatever, for the disbursement 
of public money, or for any other service or duty whatever, 
unless the same is authorized by law, and the appropriation 
therefor explicitly states that it is for such additional pay, extra 
allowance, or compensation." 

Under these circumstances it seems difficult to see how Mr. 
Trowbridge could have made a claim against the United States 
for these services. Section 1766 prohibits his receiving any 
extra compensation for any services rendered to the United 
States, while section 823 specifically says that no other com- 
pensation than that provided by section 828 shall be allowed 
to a clerk of a circuit court. 

Sections 823 and 1765 have lecently been cohsidered by the 
Supreme Court of the United States in Oibson v. Feters (150 
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XT. S., 342), SO far as they relate to the payment of extra com- 
pensation to a district attorney. In that case the Supreme 
-Court held that a district attorney could not receive extra 
-compensation for services rendered by him to the receiver of a 
national bank. The language used in the opinion of the 
court is very strong, and seems to imply that under no circum- 
stances can compensation, other than that provided by the 
fee-bill, be allowed to officers of the United States coui'ts 
because prohibited by sections 823 and 1765, Revised Statutes. 

As Mr. Trowbridge could not have presented such an account 
80 as to have received the amount thereof directly from the 
Government, it is not seen how the marshal, who has paid him 
as a disbursing officer, stands in any better imsition. He was 
not specifically directed to pay these sums, and the Attorney- 
General's letter does not say, nor does it even imply, that he 
or anyone else was to pay the clerk for services rendered in 
violation of the provisions of the statutes above quoted. 

The amount paid to Mr. Trowbridge will, therefore, be dis- 
allowed. 

B. B. Bowler, 

Comptroller. 



IS BE AOOOXJNTS OF A. P. COLBSBEBBY, UinTED 
STATES MABSHAL FOB THE EASTEBN DISTBIOT 
OF PENNSYLVANIA. 

[Decided, Jane 14, 1894.] 

- Cp United States marshal for the eastern district of Pennsylvania, in his 
accounts for miscellaneous expenses, United States coarts, has included 
a voucher in favor of the clerk of the circuit court of appeals for print- 
ing the record in a case in which the United States was appellant. 
Included in the voucher is a charge of 15 cents a folio for the services 
of the clerk in ''comparing proof/' being the same fee as that allowed 
to the clerk of the United States Supreme Court for similar services. 

JEeld: That as by the second section of the act of March 3, 1891 (26 
Stat., 826), the costs and fees in the Supreme Court of the United 
States are to be the coats and fees in the circuit courts of appeals — to 
be duly accounted for to the United States — ^the amount paid to t&e 
clerk for comparing proof will be allowed. 

Mr. Golesberry, in his accounts for miscellaneous expenses 
of United States courts, now pending in this office for settle- 
ment, has a voucher of which the following is a copy. 
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Philadklphia, Marek if, 1894, 
United States of America to Wm. V. Williamson, clerk U. 8. circuit conri^ 

of appeals, third circuit, Dr. 
1894. 
Mch. 12. To olerk*8 fees for printing record, in case of United 

States, appellant, T. E. C. Knight Co., et. al 221 

To comparing proof, 860 folios, at 15 o 129.00 

Examined and approved. 
Ellert p. Ingham, U. S, Att^y. 

4, 30, 94. Received payment, Wm. Y. WiixiAM8ON,C/0rft.'' 

It is suggested that the item "To comparing proof, 860 folios 
at 15 cents, $129," being a fee paid to the clerk of the United 
States circait court of appeals, who is a salaried officer, is 
prohibited by section 1765 of the Revised Statutes. That such 
a fee could not be collected in the case of a clerk of the circuit 
court, see case "In re accounts of Wm. W. Doherty, United 
States marshal for the district of Massachusetts,'' decided 
June 14, 1894 {ante, p. 253). A clerk of a circuit court of 
appeals, however, occupies a somewhat different position^ 
His fees are not provided for by section 828,Bevised Statutes, 
and section 823, which prohibits the taxing and allowing of 
any other compensation to clerks of circuit courts than that 
found in section 828, does not apply to a clerk of a circuit 
court of appeals. The law governing the fees which he is 
allowed to charge and collect is found in the act establishing 
the circuit courts of appeals approved March 3, 1891 (26 Stat., 
826). Section 2 of that act in part reads: 

"The court shall also appoint a clerk, who shall perform and 
exercise the same duties and powers in regard to all matters 
within its jurisdiction as are now exercised and performed by 
the clerk of the Supreme Court of the United States so far as 
the same may be applicable. The salary of the • ♦ • clerk 
of the court shall be three thousand dollars a year, to be paid 
in equal proportions quarterly. The costs and fees in the 
Supreme Court now provided by law shall be costs and fees 
in the circuit courts of appeals; and the same shall be 
expended, accounted for, and paid for, and paid over to the 
Treasury Department of the United States in the same man- 
ner as is provided in respect of the costs and fees in the 
Supreme Court." "" 

Eule 24 of the Rules of the Supreme Court provides for the 
following fee: 

"For preparing the record or a transcript thereof for the^ 
printer, indexing the same, supervising the i)rinting, and dis- 
tributing the printed copies to the justices, the reporter, the 
law library, and the parties or their counsel, 15 cents per folio.''' 
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Tliis, therefore, by the provisions above quoted from the act 
of March 3, 1891, is the fee authorized to be paid to a clerk of 
the circuit court of appeals for such services. While it is true 
that the clerk of the circuit court of appeals must account in 
his emolument returns for this sum like all other sums collected 
by him, it does not preclude him from receiving it in the first 
instance from the Government. As he has been paid by the 
marshal the amount which he could have received directly 
from the Government, the amount will be allowed in the settle- 
ment of Marshal Golesberry's accounts. 

B. B. Bowler, 

Comptroller, 

IS BE APPBOPBIATIONS FOB THE BBECTION OP 

PUBLIC BUILDINGS. 

The annaal appTopriations for heating apparatnti aod for repairs to pablio 
baildiiigs are not available for putting in elevators, completion of 
plamblng, etc., in bnihlings in course of erection^ when the speoifio 
appropriations for the construction of such buildings are exhausted. 

. Tbbasuby Department, 
fibst comptbolleb's office, 

June 18j 1894. 
Sib : Your letter of the 15th instant, submits to this office for 
decision the following questions, to wit: 

First. " Would the expenditures necessary for the putting 
in of the elevators in the respective buildings mentioned [Bir- 
mingham, Galveston, and El Paso], after exhausting said spe- 
cific appropriation [the appropriation for their erection], be a 
proper charge against the appropriation for ^ heating apparatus 
for public buildings' under act of Congress approved March 
3, 1893!" 

Second. " Would the expenditures necessary for doing the 
work on the Birmingham building [additional plumbing, com- 
pletion of approaches, and fitting up basements, etc.], after 
exhausting said specific appropriation [appropriation for its 
erection], be a proper charge against the appropriation for 
^repairs and preservation of public buildings ' under the act 
of Congress approved March 3, 1893 1" 

In answer thereto I beg to say that I am of opinion that 
the proposed expenditures would not be proper charges against 
said appropriations. . 

The elevators in the buildings at Galveston and El Paso are 
evidently parts of said structures, as they were expressly 
9224 17 
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named and included in the acts making the appropriations for 
their construction; consequently they are, to all intents and 
purposes, uncompleted buildings; and, therefore, if the specific 
appropriations for their erection have been exhausted, it seems 
to me that the only way out of the difficulty is to ask Congress 
to supply the deficiency by another or supplemental appro- 
priation. 

In the case of the Birmingham building, while the act mak- 
ing appropriation for its construction does not expressly name 
an elevator as part of the building, yet it does, as in the case 
of El Paso and Galveston, expressly limit the cost thereof to 
a certain sum. However, as the building is manifestly incom- 
plete, it is, to my mind, an instance of inadequate appropria- 
tion, which can only bcTemedied by Congress. 

If the annual appropriations for heating, hoisting, ventilat- 
ing apparatus, etc., and for preservation of public buildings 
and repairs on same, under the control of the Treasury Depart- 
ment, could be used for the purposes proposed in your letter, 
it seems to me that it would be an indirect method of increas- 
ing the appropriations for these buildings without the consent 
of Congress, and contrary to the law limiting the use of appro- 
priations to the specific purposes for which the money is pro- 
vided. 

In my opinion the annual appropriations contained in the 
act of March 3, 1893, for the purpose of heating, hoisting, and 
ventilating apparatus, and for repairs and preservation of 
public buildings, under the control of the treasury Depart- 
ment, can only be used on buildings which have been finally 
completedj and, as these buildings have not, in contemplation of 
law or in fact been completed, the cost of putting in the eleva- 
tors and doing the other work mentioned in your letter — ^being 
in the nature of additions to incomplete buildings — could not 
be properly charged against said ^appropriations. 
Eespectfiilly, yours, 

0. M. FOBEEy 

Acting Comptroller. 

The SSOSETABY OP THS Tbbasuby. 
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air EB OLBBKS TO MEMBERS OF THE HOUSE OP 

EEPRESENTATIVES. 

Jl Member of the House of Representatives who becomes chairman of a 
committee nnder section 3 of Rule X of the Rules of the House, is not 
entitled to the allowance for clerk hire provided by the Joint resola- 
tion of March 3, 1898 (27 Stat., 757). 

Treasury Department^ 
First Comptroller's Oppicb, ' 

June 20, 1894. 
Sir: Referring to your verbal inquiry of the 18th instant^ in 
^hich you asked whether the Clerk of the House would be 
authorized to pay to you the sum which you would certify that 
you had paid or agreed to pay for necessary clerk hire from 
May 15 to May 31, 1894, I have given the matter as submitted 
by you my careful consideration. Hon. Barnes Compton, a 
Member of the House, and chairman of the Committee on the 
Library, resigned his seat as a Member of the House on May 
15. This committee was entitled , under the rules of the House, 
to a clerk. The chairman was, therefore, under the provisions 
of the joint resolution of March 3, 1893 (27 Stat., 757), entitled 
to no allowance for clerk hire. The Eules of the House of 
Bepreseutatives (Rule X, section 3) provide: 

<<The first named Member of each committee shall be the 
chairman; and in his absence, or being excused by the House, 
the next named Member, and so on, as often as the case shall 
happen, unless the committee by a majority of its number elect 
a chairman." 

I am informed that this rule has always been construed to 
include, not only the temporary absence of the chairman, 
'but also a case like the present one, where the chairman has 
ceased to be a Member of the House. In accordance with this 
rule, upon the resignation of Mr. Compton, you became the 
chairman. At the request of the clerk to the Committee on 
the Library, you allowed him to continue as such clerk until 
May 31, when a meeting of the committee was held. This 
action on your part was, in my opinion, an acceptance of the 
position of chairman devolved upon you by the rule above 
quoted, and the exercise of your right and duty, as chair- 
man (under Bule X, section 4), to appoint the clerk to the 
^x)mmittee. 
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I am, therefore, of the opinion that during the period in 
question, to wit from the date of Mr. Gompton's resignation to 
the 31st of May, yon were not entitled, under the joint resolu< 
tion of March 3, 1893, to an allowance for clerk hire, being the- 
chairman of a committee entitled under the rules to a clerk. 
Bespectfully, yours, 

O. M. FOREE, 

Acting Comptroller. 
Hon. Franklin Bartlett, 

House qf Bepresentativee, 



•nr RB LEAVES OF ABSENCE TO EMPLOYEES OF 
THE GOVERNMENT PRINTING OFFICE. 

The act of June 19, 1884, authorizing the Public Printer to pay to certain 
employees of his office amounts due for leaves of absence, applies only 
to leaves earned on account of services rendered during; the fiscal 
year 1894. 

Trbasuet Department, 
First Comptroller's Office, 

July 3 J 1894. 

Sir : I am in receipt of years of the 26th altinio, inclosing the 
bill of William 0. Connor, late an employee of your office, for 
leaves of absence earned by him, and unused, during the period 
from September 30, 1890, to the date of his discharge, May 19, 
1894, said bill amounting to $176. You ask whether you will 
be allowed credit for this amount, if paid by you, in the set- 
tlement of your accounts, in view of the provisions- of the act 
of Congress approved June 19, 1894. After a careful consid- 
eration of the question I am of the opinion that the act referred 
to does not authorize you to pay Mr. Connor's bill as presented. 

The first clause of said act, in so far as it refers to leaves of 
absence to employees and ex-employees of your office, is as 
follows: 

'^To enable the Public Printer to pay to the employees here- 
tofore or now employed in the Government Printing Office, 
since July first, eighteen hundred and ninety-three, such sums 
as may be due them for leaves of absence, notwithstanding 
the fact that thirty days' leave of absence, with pay, had been 
granted to such persons in said fiscal year on account of ser- 
vices rendered in the preceding fiscal year." 

* Bee Bupplemental deciBion poet, page 266. 
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This clause authorizes you to pay amounts due for leaves of 
absence earued in the fiscal year 189^ to the classes of persons 
named, to wit, those now employed or heretofore employed 
since July 1, 1893, and to ena6le you to do so the provision of 
law limiting the leave to thirty days in any fiscal year is 
4Nlspended. 

The second clause reads as follows: 

" And also to pay all employees of said office any leave of 
absence which they may have failed to obtaiu from the lack of 
necessary appropriations or other cause." 

This clause does not, in my opinion, authorize you to pay 
Mr. Connor for leaves of absence earned by him in the fiscal 
years 1890, 1891, and 1892, said clause being intended to cover 
the persons rendering service during the fiscal year 1894, but 
who are not included in the classes of persons referred to in 
the clause first above quoted. For instance, this clause, it 
aeems to me, covers the case of those persons who did not take 
thirty days' leave in 1894 on account of 1893 (whether their 
fiailure to do so was caused by the lack of necessary appropria- 
tions or other cause), and also covers the case of those persons 
who came into the office in the fiscal year 1894, and, consV 
quently, had no leave due them for 1893 to be used in 1894, 
the failure to pay their pro rata leave for services rendered in 
the fiscal year 1894 being due to the lack of necessary appro* 
priations or other cause. 

In my opinion the $65,000 appropriated by this act is 
intended to pay such sums as may be due to any and all per- 
sons for leaves of absence to wliich they may be entitled on 
account of services rendered in the fiscal year 1894. The act 
not only waives the provision of law limiting the leave to 
thirty days in any fiscal year, but also appropriates for those 
who do not need the benefit of this waiver and who would, 
except "from the lack of necessary appropriations or other 
cause," have been paid. 

The third clause is as follows: 

"Hereafter the Public Printer is authorized to pay pro rata 
leave of absence out of any appropriation for leaves of absence 
to employees of the Government Printing Office in any fiscal 
year, notwithstanding the fact that thirty days' leave of 
absence with pay may have been granted to such employees in 
that fiscal year on account of service rendered in a previous 
£scal year." 
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This clause, in my opinion, is clearly prospective and will: 
not aathorize the payment of Mr. Connor's bill. It simply 
provides that in the future leave of absence may be granted- 
notwithstanding thirty days has already been taken in that 
year on account of a previous year. 

In my opinion you are authorized to pay Mr. Oonnor only 
such amount as may be due him for leave of absence on. 
account of services rendered in the fiscal year 1894. 

The voucher of Mr. Oonnor is herewith returned. 
BespectfuUy, yours^ 

0. M. FORBE, 

Acting CotnptroUerm^ 
Hon. Th. B. Benedict, 

Public Printer. 



nr EB CLAIM OP CALVIN A. STANPIELa 

(Supplemental to decision of April 17, 1894, ante^ page 207.) 

Treasury Department, 
First Comptroller's Office, 

July 13y ^894. 

Sir : I am in receipt of your reference of the letter of the 
30th ultimo from the honorable the Secretary of the Interior, 
requesting me to review my opinion in the matter of the claim 
of Calvin A. Staufield for repayment of the purchase money 
paid for a certain portion of the public land erroneously sold. 

The accbunt as allowed by the Commissioner of the General 
Land Office was not passed in this office, because the case was 
one which seemed to come within the provisions of section 
3480, Revised Statutes, which prohibits any officer from paying 
<<any account, claim, or demand against the United States 
which accrued or existed prior to the 13th day of April, 1861, 
in favor of any person who promoted, encouraged, or in any 
manner sustained the late rebelliou, or in favor of any person 
who during such rebellion was not known to be opposed thereto,, 
and distinctly in favor of its suppression." • • • 

The entry upon which Mr. Standeld^s claim was based was 
cancelled by the General Laud Office on November 24, 1860, and 
his claim or demand for the refundment of the purchase money 
arose on that date by virtue of the provisions of the act of 
January 12, 1825 (4 Stat., 80), as amended by the act of Feb- 
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raary 28, 1859 (11 Stat., 387), bow incorporated into section 
2362 Bevised Statutes. 

I have carefully reconsidered my former opinion in connection 
with the letter of the honorable the Secretary of the Interior, and 
am still of the opinion that the account is one coming within 
the prohibition of section 3480, Bevised Statutes. Such was 
the construction uniformly placed upon that section by the 
General Land Office and the Department of the Interior until 
the ruling of Secretary Delano of February 27, 1875, a copy of 
which was inclosed with the letter of the honorable the Sec- 
retary of the Interior — as shown by the letter of the Acting 
Commissioner of the General Land Office of May 22, 1874, to 
Messrs. Bose and Green, a copy of which was also inclosed 
with the Secretary's letter. It will be noticed that Secretary 
Delano did not overrule the previously existing practice pro* 
lubitingthe payment of such claims which had accrued prior 
to April 13, 1861, on the ground that they did not come within 
the terms of said section, but because said section was uncon- 
stitutional and void, in which, however, he erred, becaase 
since that time that section has been held to be constitutional 
and in full effect by the Supreme Court of the United States 
in the case of Hart v. United States (118 XJ. S., 62). (See also 
the opinion of Attorney-General Garland, 18 Opin. A. G., 421.) 

The honorable the Secretary of the Interior, says: 

"Where the Government accepts money in payment for 
land, audit transpires that the title to the land was not in the 
Ck)vemment when the money was accepted, no one doubts the 
moral obligation on the part of the Government to return to 
the purchaser the sum of money so paid for the land. • ♦ • 

" It. is not such an < account or demand' as is referred to 
by section 3480, and which requires proof of loyalty before the 
same can be paid. Such an ' account, claim, or demand ' must 
be shown by the claimant to be legal and just; whereas, in a 
case of land 'erroneously sold ' the purchaser has no proof to 
make, and once identified he is entitled to his money, which 
never did belong to the Government." 

With all due deference and respect to the legal ability of 
the honorable Secretary of the Interior, I can not agree with 
the statement that such a claim is not an '< account, claim, or 
demand " within the provision of section 3480, Revised Stat- 
utes. Said section seems to have been intended to cover all 
character of claims and to prohibit the payment thereof to the 
class of persons therein designated. The word "demand " is a 
most comprehensive one and covers, it seems to me, all matters 
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which may form the basis of a right of payment by the United 
States Government. The word ^^ demand" is defined by Bou- 
vier as ''a claim; a legal obligation,^ The account, claim, or 
demand of Calvin A. Stanfield was certainly ^^ a legal obliga- 
tion." It is true, that where money has been paid for land 
the title to which fails, there is not only a moral bat a legal 
obligation to repay the money, but I do not understand that 
that obligation to repay stands any higher in such cases than 
the obligation to pay the value of goods delivered or services 
rendered, both of which clearly come within the prohibition 

of section 3480. 

Neither can I agree with the position of the honorable Sec- 
retary of the Interior that section 2 of the act of June 16, 1880 
(21 Stat., 287), which provides that ^Mn all cases where * * 
* * * entries of public lands have heretofore or shall here- 
after be canceled for conflict, or where, from any cause th,e 
«ntry has been erroneously allowed and can not be confirmed, 
the Secretary of the Interior shall cause to be repaid to the 
person who made such entry, or to his heirs or assigns, the 
fees and commissions, amount of purchase money," etc., in 
anyway takes this claim out of the provisions of section 3480. 
The only ground for such an argument rests upon the presence 
of the word ^^all" in said act. I can not think that it was the 
intention of Congress, by the use of such general language, 
to repeal so specific a provision of law as is contained in sec- 
tion 3480, Revised Statutes. 

I find myself, therefore, unable to pass the account, and have 
the honor to ^return herewith the letter of the honorable Sec- 
retary of the Interior and accompanying papers. 

Respectfully, yours, 

R. B. Bowler, 

Comptroller* 
The Seoretart of the Treasury. 



liT BE ACCOUNTS OF THEODORE HUSTON, CONSUL 
AT PASO DEL NORTE, MEXICO. 

[Decided July 17, 1894.] 
The fee of $2.50 for certi Bed copies of landing certificfttes is an official fee. 

lu the accounts of IVIr. Huston, consul at Paso del Norte, 
Mexico, there appear certain fees for certifying copies of 
^< landing certificates/' for which Mr. Huston has received 
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42.50 each. He is uncertain whether these fees should be 
treated as ofQcial or unofficial, and asks the determination of 
the Comptroller upon that point. 

The fee for an original landing certificate is provided for by 
clause 25 of paragraph 508 of the Consular Regulations of 
1888. Paragraph 671 of the Consular Regulations provides: 

" Consular officers will, on request of the proper collectors, 
supply them, free of charge, with copies of any such documents 
on file in their offices as they may need in the discharge of 
their official duties. Copies y)repared by other persons for their 
own use, will, on request, be certified on payment of $2, 
When, however, duplicates of originals are required, or the 
copy is prepared by the consul, the schedule fee will be exaeted 
as for original service." • • • 

Under this action certified copies of invoices are constantly 
made, and the fees therefor have always been treated as 
official. This paragraph being the paragraph of the Consular 
Regulations providing the fee which is to be charged for a 
certified copy of a landing certificate, the rule of construction 
of that paragraph heretofore adopted as to certified copies of 
invoices must, necessarily, be applied to certified copies of 
landing certificates, and the fee of $2.50 therefor will be treated 
as official and not unofficial. 

R. B. BOWLEB, 

Comptroller. 

m RE LEAVES OF ABSENCE TO EMPLOYEES OF 
GOVERNMENT PRINTIIN^G OFFICE. 

(Supplemental to decision of July 3, 1894, ante page 260.) 

Treasury Depatrment, 
First Oomptroller's Office, 

July 18j 1894. 
Sir: I am in receipt of yours of the 18tli instant, inclosing a 
copy of a letter addressed by you to nie on the 12th instant, trans- 
mitting a receipted voucher of John T. Welch, covering sixty 
days' leave of absence, and requesting information whether 
you are authorized to pay the same under the act of Congress 
-approved June 19, 1894:. The original letter of July 12 never 
reached this office. That letter says: "1 submit herewith 
leave-of-absence bill in favor of John T. Welch, late a clerk in 
this office, for your consideration," The bill- inclosed reads: 
•^'For sixty days' accrued leave of absence as a clerk, less eight 
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Sandays, at $6.40 per day, $332.80." You do not state when 
Mr. Welch left the service; but his bill being made out for sixty 
dayS; being thirty days earned for his service in the fiscal year 

1893 and thirty days for the fiscal year 1804, 1 presume he left 
the service on or after June 30, 1894. You do not state whether 
he resigned or whether he was discharged, but, as it is evident 
from your use of the word ^' late," that he is out of the service, it 
is clear that he did not in fact receive the leave of absence, and 
that payment of the bill he presents will be, not for the time of 
the clerk while actually on leave of absence, but for such time in 
lieu of the leave of absence which he did not actually receive. 
So far as leave of absence accrued for service in the fiscal year 

1894 was concerned, it was clearly within your power to have 
granted Mr. Welch a leave of absence, with pay, for thirty 
days during the fiscal year 1895, accepting his resignation to 
take effect at the end thereof or discharging him at that time; 
and, in view of the decision in the case of Harrison v. United 
States (26 C. Cls. R., 259), that is undoubtedly the proper way 
to grant any employee of the office of the Public Printer pay 
for time which he does not actually serve, in cases where his 
service in the Public Printing Office is to cease. 

The act of June 19, 1894, presents, however, the question 
whether you are authorized to pay the bill of Mr. Welch not- 
withstanding the fact that he did not have an actual leave of 
absence. I have very carefully considered the provisions of 
that act. The language is not perfectly clear and specific, but 
taken in connection with the circumstances which led to its 
enactment, to wit, the discharge of a large number of employees 
quite late in the fiscal year 1894, who, having received the 
leaves of absence to which they were entitled for their service* 
in the fiscal year 1893, could uotiiuder then existing provision* 
of law be allowed additional leave of absence or be paid for 
the same as if they had enjoyed it, I am of the opinion that 
said act allowed pay only for leaves of absence on account of 
services rendered in the fiscal year 1894, as indicated by the 
opinion of July 3, of Mr. Foree, the Acting Comptroller. Con- 
gress evidently intended to allow to the employees in the Gov- 
ernment Printing Office after July 1, 1893, and who had severed 
their connection with the printing office during the fiscal year 
1894, pay for pro rata leaves of absence which they were entitled 
to receive daring the fiscal year 1895 for the service of the 
fiscal year 1894, but which they had not actually received 
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because of their ceasing to be employees of the Qovernraeut 
Printing Office before the time when, under then existing laws, 
they could receive such leaves of absence; and by the insertion 
of the words "or now" between "heretofore" and "employed'' 
in the act, Congress evidently intended to apply the same rule- 
to the employees of the Government Printing Office then in 
service. This construction brings Mr. Welch's case within 
the provisions of the a<5t, and would allow the pay for ther 
thirty days' leave of absence earned by him during the fiscal 
year 1894, but which he did not receive. You are, therefore,, 
authorized to pay Mr. Welch thirty days' leave of absence,, 
but not for the sixty days which he claims. 

I have the honor to call your attention to what seems to me 
to be the spirit of the act of June 19, 1894, taken in connection 
with the case of Harrison v. United States (26 O. Cls. R., 269).. 
The Harrison case decided that pay for leave of absence was 
not a gratuity or bonus to an employee who served the entire 
year in addition to pay for the full year, bat was simply an 
allowance made to such employee for a period of thirty days 
for time which he did not actually work during the year, so 
that the total pay of any employee could not exceed the maxi- 
mum which he would be entitled to receive if he had in fact 
worked the full year, and that leave could not be held back 
from year to year and accumulated to be taken at one period 
of time. The act of June 19, 1894, does not change that prin- 
ciple. It provides, however, that a pro rata leave for any one 
fiscal year *may be obtained during that fiscal j^ear, notwith- 
standing a maximum of thirty days' leave has already been 
had during that year on account of a previous year, and 
authorizes that practice in the fature as well as in the past^ 
but so far as future cases are concerned, the act does not sub- 
stitute pay for days a man works as if he had been on leave of 
absence, but simply authorizes more than thirty days' leave in 
any one fiscal year, to which, by the previous laws, the Public 
Printer had been restricted. 

I make these observations in order to avoid difficulties which 

I fear may otherwise arise in the settlement of your accounts.. 

EespectfuUy, yours, 

B. B. Bowler, 

Comptroller^ 
Hon. Th. E. Benedict, 

Fublic Printer. 
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IN BE APPEAL OF JOHN W. HUNTSMAN, LATE 
POSTxMASTER AT SGOTTSVILLE, K^. • 

Under section 270, Revised Statutes, uo appeal lies to the Comptroller 
nntil an accoant has heen settled hy the Auditor for the Postofflce 
Department. 

The method used in settling the postal acconnt of a postmaster at a fonith- 
class office, who serves a fractional part of a quarter, stated. 

Treasuby Department, 
First Comptroller's Oppicb, 

July SOy 1894. 
Sib : Yonrs of the 5t1i instant, appealing from the settlement 
of your acconnts as postmaster for the period from July 1 to 
July 27, 1893, has been received. 

When, during one quarter, there are two or more postmas- 
ters at a fourth -class post-office, their aocounts are settled in 
the manner set forth on Form No. 557, issued by the Auditor, 
a copy of which is inclosed herewith.* The total cancellations 
at your office for the quarter ended September 30, 1893, were 

*Auditar'$ Form No. 657 : At offices of the fourth class the combined com- . 
pensation of the two or more postmasters serving the fractional parte that 
constitute a whole quarter must not be in excess of an amonnt that would 
be due one postmaster servinf^ the entire quarter. 

When the combined cancellations amonnt to lees than $50, each poet- 
master will be allowed the entire amount of his individual cancellations at 
100 per cent; but in no case will he be allowed commission on an amount 
in excess of his individual cancellations. 

Wlien the total cancellations amount to more than $50 and less than 
$150 each postmaster will be entitled to his pro rata of $50 (determined 
by the number of days served for a numerator und the number of days in 
the quarter for a denominator) at 100 per cent, and the balance of his 
-cancellations at 60 per cent. 

When the total cancellations amount to more than $150 and less than 
$350 each postmaster will be entitled to his pro rata of $50 at 100 per cent, 
his pro rata of $100 at 60 per cent, and the balance of fiis cancellations at 
60 per cent. 

When the total cancellations amount to more than $350 each postmaster 
will be entitled to his pro rata of $50 at 100 per cent, his pro rata of $100 
at 60 per cent, his pro rata of $200 at 50 per cent, and the balance of his 
cancellations at 40 per cent; unless the aggregate compensation amounts 
to more than $250, when each will be entitled to a pro rata of that amount, 
and the excess must be treated as is cn^omary in such cases. 

Each postmaster must debit himself with the entire amouut of box rents 
collected by him and credit himself with a pro rata of the entire amount 
collected at the office during a whole quarter. 
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$181.67, of which you cancelled (56.17. You are therefore 
entitled to — 

27/92 of $50=$14.e7 at 100 per cent $14.67 

27/92 of $100=$29.35 at 60 per cent •.... 17.61 

The balance of year cancellations (that ia, deducting $14.67 and 
$29.35 from your total of $56. 17)=$ 12. 15 at 60 per cent 6.07 

38.35 

Yon are also credited with ^ cent.s, being your proportion 
of 20 cents, box rents collected by your successor. Your 
account as rendered shows a balance due you of $SMj while 
the Auditor shows a balance due from you of $6.93, a differ* 
ence of $15.29. You claimed $53.70 as compensation; the 
computation above explained gave you (including 6 cents box 
rents) $38.41, the difference being $15.29. Your payment of 
the draft drawn on you for $6.93, balances the account. 

In reference to the amount due you for money-order busi- 
ness, I would say that that question can not be presented to 
this office on appeal until the account has been settled by the 
Auditor, as provided by section 270, Revised Statutes. The 
settlement of money-order accounts in the Auditor's Office has 
been very much delayed, but doubtless your account will be 
promptly acted upon as soon as it is reached. 

The action of the Auditor in the settlement of your postal 

account for the period from July 1 to July 27, 1893, is affirmed. 

EespectfuUy, yours, 

E. B. Bowler, 

Comptroller. 
John W. Hxtntsman, 

Late Postmaster^ Seotteville, Ky. 



IN EB PEINXmG FOR THE EXECUTIVE DBPAET. 
MENTS OP THE GOVERNMENT. 

The fact that the Pablic Printer can not fnmish certain printing and bind- 
ing in the form desired will not authorize a Department or establish- 
ment of the Government to have it done elsewhere. Section 3786, 
Bevised Statutes, is mandatory, and by section 3790 some discretion as 
to forms and styles is Tested in the Public Printer. 

Treasury Department, 
First Comptroller's Office, 

July 25y 1894. 
Sir: I am in receipt of yours of the 24th instant, calling my 
attention to section 3786, Eevised Statutes, and stating that 



270 DECISIONS OF THE FIRST COMPTROLLER. 

blank books of a certain size and with patent backs so as to 
allow tbeni to lie perfectly flat when opened could not be far- 
uisbed by tbe Public Printer, and asking "whether, in view of 
the fact that the Government Printing Office can not fufhish 
these books in a manner desirable for the purpose for which 
they are needed, this office, notwithstanding the law above 
quoted, can purchase them from private binders." You trans- 
mit therewith certain correspondence had between yourself and 
the Public Printer, from which it appears that the books can 
not be made at the Government Printing Office in the manner 
you desire and deem necessary for the most efficient service 
of your office, but that books of the style and size required can 
be furnished by the Government Printing Office, differing some- 
what| and I presume, according to your view^ in important 
features from those requested by you. 
Section 3786, Bevised Statutes, reads: 

"All printing, binding, and blank books for the Senate or 
House of Representatives, and the Executive and Judicial 
Departments, shall be done at the Government Printing Office, 
except in cases otherwise provided by law.'' 

Section 3790, Bevised Statutes, reads : 

"Theforms and style in which the printing or binding ordered 
by any of the Departments shall be executed, the materials 
and size of type to be used, shall be determined by the Congres- 
sional Printer, having proi)er regard to economy, workman- 
ship, and the purposes for which the work is needed." 

Beading these two sections it seems quite clear that it is the 
intention of Congress to compel all printing, binding, and blank 
books to be procured at the Government Printing Office, and 
that somb discretion in regard to forms and style was left to 
the Public Printer and taken from the parties placing the 
order. 

However inconvenient the matter may be to you, I know of 
no law which authorizes the Comptroller to waive the specific 
provisions of sections 3786 and 3790. If evil results in the 
execution of these laws, Congress, which made the laws, must 
4i>lso remedy the evil. 

BespectiliUy, yours, B. B. Bowleb, 

Comptroller. 

The COMMISSIONEE OF FiSH AND FiSHEBIES. 
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SIT EB ACCOUNTS OP TH. E. BENEDICT, PUBLIC 

PEINTEE. 

4JQder the proviflions of the act of March 3, 1891 (26 Stat., 1084), providing 
for 20 per cent additional to employees of the GoverDinent Printing 
Office engaged on night work, such employees are entitled, when on 
leave of absence, to the same pay they receive when at work. When 
employees are engaged part of the time on day work and part of the 
time on night work, their pay when on leave should be fixed propor- 
4ionately, according to the length of service by day and at night. 

Treasury Department, 
First Comptroller's Office, 

August 6^ 1894. 

Sib : I have the honor to acknowledge the receipt of yours 
*of the 3l8t altimo, submitting a voucher of J. J. McDonough, 
a bookbinder of your office, who served during the year 
partly on the night force and partly on the day force, for leave 
•of absence. He claims, and you have allowed him, for the 
period when he worked at night, at the statutory rate of $3.20 
per day with 20 per cent added, and for the time when he 
worked by day, at the rate of $3.20, and ask whether such a 
voucher may be paid. 

In reply thereto I have the honor to state that, in my opin- 
ion, the voucher is made out in the correct manner in accordance 
with the law granting leaves of absence to employees of the 
€k)vernment Printing Office. The act of March 3, 1891 (26 Stat, 
1084), specifically provides that the pay of all employees of 
-the Government Printing Office engaged on night work shall 
be 20 per cent in addition to the amounts paid for day labor. 
This statute clearly fixes the pay of those working at night at 
a higher rate than those working by day. The statute grant- 
ing leSfcves of absence to the employees of the Government 
Printing Office, as constraed by the Court of Claims in the 
Harrison case (26 C. Cls. B., 259), authorizes the payment to 
employees for such time as they may be on leave of absence, at 
the same rate which they receive when at work. - It does not 
appear in that case that the question of the difference between 
night and day pay was involved, but it seems to me that the 
principle of that decision requires that an employee of the Gov- 
ernment Printing Office who was emi>loyed on the night force 
-for a whole year should receive while on leave of absence the 
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same rate of pay that he received while at work at night. If so^ 
it would follow that au employee who worked regularly for a 
given portion of the year upon the night force and for another 
portion of the year regularly upon the day force shoald receive 
when on leave of absence pay proportioned to the time when 
he worked by day and at night. It is true that the act of 
June 30, 1886 (24 Stat., 91), which first allowed leaves of 
absence toemployees of the Government Printing Office, says: 
<<Such employees as are engaged on piece-work shall receive 
the same rate of pay for the said fifteen days' leave as will be 
paid to day-hands." It must be borne in mind that at this 
time no provision of law existed for the payment of a different 
rate to employees working at night from that paid to those 
who worked by day. The words " day hands," therefore, in 
my opinion, mean nothing more than '< time workers," and the 
clause would, therefore, mean that pieceworkers on leave of 
absence receive the same rate of pay as those similarly 
employed and who work on time instead of by the piece. 
When the pay of the employees engaged on night »work was 
increased the then Public Printer construed the acts govern- 
ing leaves of absence to authorize and require the payment to 
such employees while on leave at the same rate as they received 
while at work. That construction has prevailed in practice 
from that day to this with the practical sanction of this office, 
although I am unable to find any formal decision upon the 
point. In my opinion the practice is right, but if there could 
be any doubt upon the subject I think that the contempora- 
neous construction ot the act, since continuously followed, 
ought to decide the question in favor of the prevailing practice* 
If, therefore, you pay the voucher in the form in which it has 
been made out it will be allowed in the settlement of your 
accounts, and similar vouchers likewise. 
Eespect fully, yours, 

B. B. BOWLEB, 

Oamfiiroller^ 
Hon. Th. B. Benedict, 

Fublio Printer. 



■■ 
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IN RE CLAIM OF D. A. COVINGTON, ASSISTANT 

UNITED STATES ATTOKNEY. 

[Decided August 7, 1894.] 

C.y au assistant United States district attorney, presented a claim for $200 
for services rendered by him in defending internal-reveuue officers in 
a State court by direction of the Colnmissioner of Internal Revenue, 
approved by the Secretary of the Treasury. Said action has been 
approved by the Secretary of the Treasury as a direction under section 
827, Revised Statutes, and the account approved for payment in the 
sum of $150. 

Held: That it was, under section 771, Revised Statutes, the duty of C, as 
assistant to the district attorney, to appear on behalf oi the defendant, 
in this case, and he is prohibited by section 1765, Revised Statutes, 
from receiving any additional compensation; nor does section 827, 
Revised Statutes, authorize the allowance of the fees therein referred 
to, to an assistant district attorney. The claim is, therefore, 
disallowed. 

Mr. Covington presents a claim for $200 for services rendered 
by liim in defending certain internal-revenue officers in the 
State courts of North Carolina, and removing the cases to the 
United States district court, by direction of the Commissioner of 
Internal Revenue, approved by the SiBcretary of the Treasury on 
October 9, 1893. His account bears the following endorsement : 

"Treasury Department, 

^'July 19, 1894. 

"As the telegram ordering the service in this case by the Act- 
ing Commissioner of Internal Revenue was approved by the 
Acting Secretary, it is decided to treat the case as a direction 
under section 827, Revised Statutes, and the account is 
approved for $150 as recommended by the Commissioner of 
Internal Revenue and referred to the Fifth Auditor. 

"J. G. Caelisle, 

" Secretary.^ 

Mr. Covington was a regular assistant United States attor- 
ney appointed by the Attorney-General under the provisions 
of section 363, Revised Statutes, at a fixed annual salary, 
which was duly paid out of the annual appropriation for that 
object, which reads: "For payment of regular assistants to 
United States district attorneys who are appointed by the 
Attorney-General at a fixed annual compensation." The duties 
of such officers are to assist the district attorneys in the prose- 
cution of their regular official duties. Section 771, Revised 
9224 18 
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Statutes, made it tbe duty of every district attorney "to 
appear in behalf of the defendants in all suits or proceedings 
l)ending in his district against collectors, or other officers of 
the revenue, for any act done by them or for the recovery of 
any money exacted by or paid to >uch officers, and by them 
paid into the TreaRury." 

It was, therefore, clearly the duty of the district attorney 
and of Mr. Covington as assistant to the district attorney to 
appear for and defend the officers of internal revenue in his 
district without the previous direction of the Secretary of the 
Treasury under the provisions of section 827, Revised Statutes. 
(See 19 Opin. A. O., 354). 

Section 1765, Bevised Statutes, forbids all extra pay, allow- 
ance, or compensation to any officer or other person in the 
public service for any "service or duty whatever, unless the 
same is authorized by law and l^he appropriation therefore 
explicitly states that it is for such additional pay, extra allow- 
ance, or compensation." Mr. Covington, receiving a fixed 
annual compensation for his services is, therefore, forbidden 
by that section from receiving any additional sum, unless there 
is a specific provision of law fon the payment of such extra 
compensation. The only law suggested is section 827, Bevised 
Statutes. That section reads: 

" When a dwiric^ attorney appears by direction • • • he 
shall receive such compensation as may be certified to be 

g roper by the court in which the suit is brought, and approved 
y the Secretary of the Treasury.'' 

Section 834 authorizes the payment of the fees provided by 
section 827 to a district attorney, notwithstanding that it may 
exceed the maximum of $6,000 allowed to be retained by him 
out of his other fees. Taking all these sections together, it 
seems clear that the allowance to be made under section 827 
can be made only to a district attorney, and not to his assist- 
ant. If an assistant attorney could claim such a fee, in addition 
to the fixed annual salary provided for him by law, notwith- 
standing the provisions of section 1765, Revised Statutes, it 
seems difficult to see why he should not also be entitled to 
receive the fees provided for district attorneys in sections 824, 
825, and 826, Bevised Statutes, but such clearly can not be the 
case in view of the provisions of section 363, Bevised Statutes. 

For the reasons above stated, Mr. Covington's claim will be 
disallowed. B. B. Bowler, 

Comptroller^ 
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IS BE ACCOUNTS OP MAJ. B. W. HALFORD, PAY- 
MASTER, U. S. A., SPECIAL DISBURSING OFFICER, 
AND JOHN W. FOSTER, AGENT OF THE UNITED 
STATES, BERING SEA TRIBUNAL OF ARBITRATION 
AT PARIS. . . . 

[Decided Angast 8, 1894.] 

■in the aocoantsof Major Halford^ paymaster, U. S. A., and John W. Foster 
agent of the United States, disbarsing officers for the expenses of the 
lilted States at the Tribanal of Arbitration at Paris, there are vouchers 
for the conii>eDBation and expenses of Senator Morgan and Mr. Jnstice 
Harlan, arbitrators, and Mr. Blodgett, a retired United States Jndge, 
of counsel for the United States ; also payments of per diems in lien 
of expenses to regular employees of the Departments at Wasnington, 
detailed for service at Paris. Major Halfoid also presents accounts 
for his own expenses in the nature of transportation and subsistence 
expenses. 

'Held: 1. That a membership of the International Tribunal of Arbitration 
over the Bering Sea controversy does not constitute the holding of an 
office under the authority of the United States under article 1, section 
6, of the Constitution of the United States, and consequently Senator 
Morgan was not prohibited from sitting thereon. 

:d. That the arbitrators and counsel, as such, were appointed to separate 
and distinct offices, places, or emoluments not incompatible with the 
offices of Senator, Justice of the Supreme Court, and retired judge, 
which they each, respectively, held, and therefore the payments to 
them will be allowed. ( United Stales v. Saunders, 120 U. S., 126.) 

■& The per diem allowances to the clerks and other regular employees of 
the Departments will be disallowed, as prohibited by section 1765, 
Revised Statutes, ancL their actual expenses only will be allowed. 

4. Major Halford's account for his own expenses can not be allowed until 
it is stated in accordance with the law governing allowances to officers 
of the Army. 

Major Halford was detailed by the President as special dis- 
bnrsing officer to disburse the appropriatipn for the expenses 
incnrred by the United States before the Bering Sea Tribanal 
of Arbitration at Paris. A part of the appropriation was dis- 
bursed by Hon. John W. Foster, agent of the United States, 
as the successor oi Major Halford. In the settlement of their 
accounts there are presented certain vouchers for amounts 
paid by them to Hon. John T. Morgan, a Senator of the United 
States; Hon. John M. Harlan, a Justice of the Supreme Court 
of the United States; Hon. H. W. Blodgett, a retired district 
Judge of the United States; J. Stanley Brown, a geologist 
>:imder the United States Geological Survey; Francois S. Jones, 
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John T. Gougblin, and Habbard T. Smith, clerks in the Depart- 
ment of State. Major Halford, who is one of the regular pay- 
masters of the Army, and, therefore, by sections 1094 and 
1182, Revised Statutes, an officer of the Army, also presents- 
vouchers for his own expenses in the nature of traveling and 
subsistence expenses. 

Senator Morgan and Mr. Justice Harlan were members of the 
Tribunal of Arbitration, receiving their appointments as such 
from the President of the United States under the provisions 
of the treaty which authorized the President to designate two 
members of said tribunal. They took no oath of office and their 
names were not sent to the Sehate for confirmation; nor was 
that of Judge Blodgett, who was counsel on behalf of the United 
States. The question has been raised whether Senator Mor- 
gan, Mr. Justice Harlan, and Judge Blodgett are entitled to 
compensation for their services and an allowance for their 
expenses. It is clear that it was not within the power of the 
President of the United States to detail them for such duty, 
and therefore they could only perform the same under separate 
appointments, which were in fact given them. Where there 
is no incompatibility between the holding of two offices, places,, 
or appointments, both may be held by the same person at the 
same time, and he may receive the emoluments attached to 
each. {United States v. Saunders, 120 U. S. 126, and cases 
therein cited.) There seems to be no incompatibility between 
the holding of the office of Justice of the Supreme Court of the 
United States and an appointment upon an international 
tribunal of arbitration such as that held at Paris upon the 
Bering Sea controversy. It is not the first time in the history 
of the Government that a Justice of the Supreme Court has per- 
formed duties entirely foreign to those pertaining to his office, 
notably the case of Mr. Jay, who while Chief Justice of the 
United States went on a diplomatic mission to England, and of 
Mr. Justice Kelson, who sat as a member of the commission 
which concluded the treaty of Washington under President 
Grant. This question was considered by the Solicitor of the 
Department of State at the time Senator Morgan and Mr. Jus- 
tice Harlan were appointed, and he concluded that there was 
no incompatibility between the two offices or employments, 
which agrees with my own opinion. There is, therefore, no- 
reason why the amounts paid to Mr. Justice Harlan should not- 
be allowed in the settlement of these accounts. 
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It is suggested, however, that Senator Morgan can not 
receive any compensation becaase of the provision in Article I, 
section 6, of the Gonstitntion, which reads: 

" No Senator or Representative shall, during the time for 
which he was elected, be appointed to any civil office under 
the authority of the United States, which shall have been 
created, or the emoluments whereof shall have been increased 
•during such time, and no person holding any office under the 
United States shall be a member of either House during his 
continuance in office. " 

It can hardly be said that a person appointed by the Presi- 
dent of the United States to sit upon a tribunal of arbitration, 
such as the Bering Sea Tribunal, composed of two members 
appointed by the President, two appointed by the Government 
of Great Britain, and three appointed by other powers at the 
request of these two Governments, and who, therefore, is bound 
to do impartial justice between the Governments of the United 
States and Great Britain in the controversy pending before 
that tribunal, can be deemed to have been '^ appointed to any 
■civil office under the authority of the United States," or to 
hold " any office under the United States.'' This question was 
also considered by the Solicitor of the Department of State 
before the designation of Senator Morgan as a member of the 
tribunal, and he concluded that membership of such a tribunal 
was not the holding of an office under the Constitution of the 
United States, in which opinion I agree. There is, therefore, 
no prohibition against the allowance of the amounts paid to 
Senator Morgan. 

Judge Blodgett, who was one of the counsel on behalf of 
the United States, would also be entitled to receive compen- 
sation under the principle of the decision in the Saunders case, 
supra, for the office of a retired judge and employment as 
counsel for the United States are certainly two distinct places 
or employments, if not technically two distinct offices. Amounts 
paid to him will, therefore, be allowed in the accounts of 
Major Halford and Mr. Foster. 

Mr. J. Stanley Brown, the geologist in the Geological Sur- 
vey, and Messrs. Jones, Ooughlin, and Smith, clerks in the 
Department of State, were not appointed to distinct offices or 
enii>loyment8, but w^ere, according to the very letter of their 
iuiitructions, detailed for this particular duty. Their letters of 
^detail conferred upon them an allowance in the nature of a 
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given per diem for their actual and personal expenses, and' 
provided that no other compensation conld be paid them^ 
because they were salaried officers of the Government. It haa 
already been held in the case of Mr. Jones (ante, page 104) that 
he conld not receive the per diem on account of l^e prohibi- 
tion contained in section 1765, Eevised Statutes, but that his 
actual expenses might be allowed. That mle must necessarily 
apply to the cases of Messrs. Brown, Coughlin, and Smith.. 
The amounts paid to these four persons as per diems in lieu of 
actual and personal expenses must, therefore, be disallowed, 
although credit may be given the disbursing officers upon fur- 
nishing statements of their actual expenses. 

The amounts which Major Halford paid on account of his 
own personal expenses must also be disallowed, not only 
because prohibited by the provisions of section 1765, Revised' 
Statutes, where no actual expense account is furnished, for the 
reasons given in the Jones case, but also because being an 
officer of the Army, he is prohibited by section 1269, Revised 
Statutes, from receiving any allowance other than those spe^ 
cifically provided for officers of the Army, which consist of 
fuel, quarters, and forage in certain cases and mileage when 
traveling under orders. When Major Halford states an account 
for these allowances under the provisions of law governing 
officers of the Army, he may receive credit therefor in the 
settlement of his accounts, but the items in the form in which, 
he now claims credit must be disallowed. 

The principle in the decision in the Francois Jones case also 
applies to the case of Mr, William H. Lewis, the stenographic 
clerk to Mr. Justice Harlan. The per diem allowances paid to« 
Mr. Lewis will, therefore, be disallowed in Major Halford's and 
Mr. Foster's accounts. 

B. B. Bowler, 

Comptroller. 



k 
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IS BE ACCOUNTS OF J. H. MADDEI^, C0:N^SUL AT 

SMYRNA. 

[Decided Angiist 9, 1894.] 

M., consul at Smyrna, presenta an account for his salary in transit from his 
home in Danville, HI., to his post, from Augast 19 to October 9, 1893, 
fifty-two days. Two days were occupied in going from Danville to 
Washington ; five days were spent in Washington, and forty-five days 
in-travel between Washington and Smyrna, including a detour to Aix- 
la-Chappelle and delays by quarantine and other causes. The Consular 
Begulations fix the maximum allowance for transit from Washington 
to Smyrna at forty days. The Fifth Auditor has allowed Mr. Madden 
a total of forty-two days, including the two days occupied in transit 
from his home to Washington, disallowing the five days in Washing- 
ton and five days as excess over the transit period allowed by law. 

Held: That under the provisions of section 1740, Revised Statutes, M. is 
entitled to payment for time occupied in transit from his home to 
Washington (two days) in addition to the maximum of forty days, 
allowed for transit from Washington to his post, section 4 of the act of 
June 11, 1874 (18 Stat., 70), not being intended to limit transit salary to 
the time occupied in going from Washington to his residence at the 
termination of his period of service. The disallowance of ten days^ 
salary as made by the Auditor will stand. 

Mr. Madden, in his accounts for his transit period, charges 
salary from Augast 19, 1893, to October 9, 1893, fifty-two days, 
as the time occapied by him in transit from his home in Dan- 
ville, 111., to his post of duty at Smyrna. In a letter explain* 
ing the account, he says : 

"I left my home in Danville, 111., on August 19, proceeding 
to Washington for final instructions and sailing from !New 
York for Liverpool on August 26. By order of Hon. Josiah 
Quincy, I went to Aix-la-Ohappelle to meet my predecessor, 
Mr. W. 0. Emmet. But upon my arrival there I found that 
he had not yet left this point. I proceeded then to Vienna^ 
expecting to take the Oriental express for Constantinople* 
But upon my arrival at Vienna I ascertained I would be quar- 
antined ten days in Bulgaria and five days in Constantinople. 
In this dilemma I consulted Hon. Bartlett Tripp, United States 
minister, and Mr. Max Judd, consul-general, who advised me 
to go to Trieste and take steamer for this city (Smyrna). But 
upon my arrival at Trieste I was delayed there one week before 
steamer departed. After this delay I was compelled to take 
freight steamer, which visited most of the Grecian isles before 
coming to Smyrna. Moreover I was quarantined five days at 
Ohefu. Had it not been for my detour to Aix-la-Chappelle 
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and the quarantine consequent upon the cholera epidemic ia 
Austria and Italy, I would have reached my post of duty some 
fifteen or twenty days earlier.^' 

Before leaving his home in Illinois, Mr. Madden had taken 
the oath of office and given the bond required by law, and, 
therefore, had fulfilled all the necessary prerequisites to a com- 
plete holding of the office of consul. In settling the account 
the honorable Fifth Auditor made the following disallowances: 

Five days' stay in Wasbingtou en route, disallowed $33. 97 

The remainder (five days) of excess of statutory time for detour to 
Aix-la-ChappeUe, disallowed: 33. 97 

67.94 

The time prescribed by paragraph ^3 of the Consular Begu- 
lations for transit from Washington to Smyrna is forty days. 
The total time allowed by the Fifth Auditor was forty-two 
days, the extra two days being for the time occupied by Mr. 
Madden in going from his home at Danville, 111., to Washing- 
ton. It is suggested that the allowance of this two days' 
salary is not authorized, because in conflict with section 4 of 
the diplomatic and consular appropriation act of June 11, 1874 
(18 Stat., 70), which prescribes that the Secretary of 3tate 
shall determine the maximum time actually necessary to make 
the transit between Washington and the various diplomatic 
and consular posts; <<and the allowance for time actually and 
necessarily occupied by each diplomatic and consular officer 
who may be entitled to such allowance shall in no case exceed 
that for the time thus established and determined, with the 
addition of the time usually occupied by the shortest and most 
direct mode of conveyance from Washington to the place of 
residence in the Uniteil States of such officer." The doubt 
arises solely from the use of the word "from," the contention - 
being that a diplomatic or consular officer may be allowed 
such time upon his return from a post of duty, but may not be 
allowed such time on going to his post. 

Section 1740, Revised Statutes, i)rovides: 

"No ambassador • • • consul • • • mentioned in 
Schedules B and 0, shall be entitled to compensation for his 
services, except from the time when he reaches hfs post and 
enters u])on his official duties to the time when he ceases to 
hold such ofiice, and for such time as is actually and necessarily 
occupied in receiving his instructions, not to exceed thirty 
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<lays, and m making the direct traiisit heticeen the pla4!e of hi^ 
residence J irhen appointed, and his post of duty ^ at the commence- 
ment and termination of the period of his official service, for 
which be shall in all cases be allowed and paid, except as here- 
inafter mentioned." * * • 

This section clearly indicates the legislative intent that a con- 
sal in Schedules B and C (in which Smyrna is included), shall be 
entitled to salary for the time occupied in making the direct 
transit between the place of his residence, when appointed, and 
his post of duty. Section 4: of the act of June 11, 1874, above 
quoted, evidently was enacted for the purpose of carrying out 
the provisions of this section and of fixing a means of limiting 
the time within which diplomatic and consular officers should 
be engaged in making the transit to and from their respective 
posts. I can not think that the mere use of the words, «fi:om 
Washington to the place of residence,'' in that section can be 
construed to repeal the express provision of section 1740, that 
such an officer should receive salary from his place of residence 
to his post when appointed. It follows, therefore, that Mr. 
Madden may be allowed salary for the two days occupied by 
him in going from his home in Danville in transit to Washing- 
ton. The disallowances made by the Fifth Auditor, as stated 
by him, will stand for the reasons he has given. No provision 
of law is made for the time occupied by a consul in Washing- 
ton, and the statute clearly says that he shall receive salary 
only for the time actually and necessarily occupied in making 
the direct transit. 

B. B. BOWLEB, 

Oom,]^troller. 
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IN RE ACCOUNTS OF LEWIS H. PERCIVAL, ACTING^ 
VICE COMMERCIAL AGENT AT ST. CHRISTOPHER 

[Decided August 10^ 1894.] 

6. W. P., who was oommeroial agent at St. Christopher, a *'fee agency,"' 
left his post on leave of absence, appointing, with the approval of tho^ 
Department of State, L. H. P. to take charge of the agency. L. H. P. 
received no formal commission nor did he execute bond. He remained 
in charge as vice commercial agent from September 12 to December 31, 
and has received and retained certain fees as his compensation. He 
presents accounts for services rendered by him to American vessels, 
and for fees collected by him. His successor having been appointed, 
8. W. P. did not return to his post. He claims one-half of the fees for 
services rendered by L. H. P. to American vessels. 

Held : That as under the law and the Consular Regulations vice commercial 
agents are required to give bond before entering upon the discharge 
of their duties, L. H. P.'s failure to do so will preclude the payment 
to him of his accounts for services to American vessels, although suck 
portion of the fees collected and retained by him as would be allowed 
as compensation to a regular vice commercial agent can not be recov- 
ered back. 

S. W. P.'s claim for one-half of the fees for services rendered by L. H. P. 
to American vessels is disallowed, as any right which he might have 
to a portion of these fees is derived through L. H. P., and the latter's 
claims have been disallowed. 

Mr, S. W. Parker, the commercial agent of the United States 
at St. Christopher, West Indies, a ^'fee agency," being desirous- 
of taking a leave of absence, wrote to the Department of State 
requesting that a leave of sixty days be granted to him. In 
his communication he said that he would leave the agency in 
charge of Mr. Lewis H. Percival, provided his appointment 
would be acceptable to the Department of State. In reply 
thereto he was advised by that Department that the appoint- 
ment of Mr, Percival was approved. Mr. Percival received 
no formal commission, executed no bond, and in all the pai>ers 
signed by him he styles himself << acting vice commercial 
agent." Mr. Parker, the commercial agent, left his x>ost on 
September 11, 1893, on said leave of absence, and before its 
expiration he was superseded by the appointment of Mr. Moore 
as commercial agent at St. Christopher. He therefore never 
returned to his post of duty. Mr. Percival acted as vice 
commercial agent from September 12 until December 31, when 
Mr. Moore, the successor of Mr. Parker, arrived at St. Christo- 
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pher and took charge of the commercial agency. For the 
period during which Mr. Percival was acting as snch vice 
commercial agent he presents his acconnt of fees collected and 
accounts for services rendered to American vessels, for which. 
he claims out of the Treasury of the United States the com- 
pensation allowed by law to consular officers for such services. 

In February, 1894, Mr. Moore nominated Mr. Percival to be 
vice commercial agent at St. Christopher, which appoint- 
ment was duly approved by the Department of State, a com- 
mission il98ued to him as such vice commercial agent, and he 
executed bond in the sum of 92,000, dated February 27, 1894, 
which was approved by the Secretary of State March 12, 1894* 
It was clear that the bond related to the appointment of Mr» 
Percival as vice commercial agent under the nomination 
made by Mr. Moore, the successor of Mr. Parker, and had no 
relation whatever to the previous nomination made by Mr* 
Parker, or to the acts of Mr. Percival while acting as vice 
commercial agent from September 12 to December 31, 1893. 
The accounts of Mr. Percival for this period, and which are 
now under consideration, must, therefore, be treated as if he 
had never given any bond. 

Section 1698, Bevised Statutes, provides that " every vice-con- 
sul shall, before he enters on the execution of his trust, give bond 
with such sureties as shall be approved by the Secretary of 
State, in a sum of not less than two thousand dollars." • • * 
This section does not in terms say that every vice commercial 
agent shall give such bond, although I am inclined to think 
that the word " vice-consul " would include also a vice commer- 
cial agent. Without deciding this point, however, section 1695 
provides that **the President is authorized • • • to pro- 
vide for the appointment of • • • vice commercial agents 
* * * in such manner and under such regulations as he 
shall deem proper. • • • No • • • vice commercial 
agent • • • shall be appointed otherwise than under such 
regulations as have been or may be prescribed by the Presi- 
dent.'^ 

The Consular Eegulations, promulgated by the President, as 
authorized by section 1752, Revised Statutes, and which, there- 
fore, have the force of law, contain certain paragraphs in order 
to carry out the provisions of section 1695. Paragraph 30 pro- 
vides that certain inferior consular officers, including vice 
commercial agents, shall be ^^ appointed by the Secretary of 
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State, usually upon the uomination of the priucipal consular 
officer." • • • Paragraph 39 provides that with the excep- 
tion of consular agents, each of these subordinate consular 
officers shall be ** required to give bond in the penal sum of 
not less than $2,000 for the faithful performance of his duties." 
Paragraph 47 i)rovides: '*The subordinate officers mentioned 
in paragraph thirty-seven [36], who are required to give bond, 
are not authorized to take charge of their offices or enter upon 
the duties until the bond has been executed. Until that for- 
mality is complied with, the accounts for their compensation 
will not be adjusted at the Treasury Department, and they are 
without authority to draw upon the Government. A careful 
regard for this requirement will save much inconvenience." 

It seems clear from these various paragraphs of the Consular 
Begulations that it was the intention to place vice commercial 
agents in the same position as the statute places vice-consuls. 
It is well established law that a de facto officer is not entitled 
to recover compensation for his services, and it seems to be 
equally well established law that where something is required 
by law to be done by an officer before entering upon the duties 
of his office, the doing of those acts is a condition precedent 
to the complete investiture of the office, and that, until done, 
one appointed to the office, although executing the duties 
thereof, is not a dejure, but a de facto officer. 

In United States v. Le Baron (19 How., 73), on page 78, it was 

said: 

*' When a person has been nominated to an office by the 
President, confirmed by the Senate, and his commission has 
been signed by the President, and the seal of the United 
States affixed thereto, his appointment to that office is complete. 
Congress may provide, as it has done in this case, that certain 
acts shall be done by the appointee before he shall enter on 
the possession of the office under his appointment. These acts 
then become conditions precedent to the complete investiture of 
the office; but tliey are to be performed by the appointee, not 
by the Executive; all that the Executive can do to invest the 
person with his office has been completed when the commis- 
sion has been signed and sealed; and when the person has 
performed the required conditions, his title to enter on the 
possession of the office is also complete." 

In that case one of the conditions precedent*to the complete 

investiture of the office was the giving of the statutory bond. 

In Baineae's Cme (15 C. Cls. E., 64), on page 79, this language 
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was cited with approval and applied to the case of a vice-con- 
sul. The claimant in that case having failed to execute the 
statutory bond, the court said : 

"Therefore he was not invested with either oflSce so as to 
entitle him to recover any salary vnich may have been 
attached to it, even if motives of public policy should induce 
an Exe45Utive Department or a court to give validity to his 
offtcial acts." 

The opinions of the Attorneys-General are to the same effect* 
Attorney-Oeneral Bates held that the salary of a marshal of 
the consular court of Shanghai did not begin until after the 
talking of the oath of ofQce and the giving of the bond required 
by law. Eeferring to the time when the salary of such an 
officer begins, he said: 

"This time is, I presume, usually when he takes his oath of 
office and gives the bond for faithful performance of duty 
required by law. Then, and not before, he may be said to be 
in office, and certainly before these essential formalities are 
complied with his salary does not begin.'' (10 Opin A. G., 
251.) 

Attorney-General Garland, in regard to the case of Mr. 
Williams, appointed consul-general to Haiti, and who did not 
give the statutory bond and therefore never entered upon the 
duties of his office, said : 

"It will be observed that Congress manifests a plain inten> 
tion that no right of any kind shall accrue from appointment 
to the offices named until the bond shall have been given; so 
that if Mr. Williams had been permitted to enter upon the 
duties of the office in question he could not have received com- 
pensation for his services. This exceptional stringency was, 
no doubt, employed for the better protection of the public 
interests in foreign countries.'' (18 Opin. A. G., 157.) 

That opinion was sustained by the Court of Claims in WiU 
liams V. United States (23 C. Cls. E., 46). 

My attention has been called to the opinion of Attorney- 
General Cushing (7 Opin. A. G., 716) and to the case of United 
States V. Flanders (112 U. S., 88) as authorizing payment of 
compensation to a vice-consular officer, notwithstanding his 
failure to give bond before entering upon the duties of his 
office. The opinion of Mr. Cushing speaks of a substitute or 
vice-consul, and does not specifically refer to the various stat- 
utes governing the appointment of vice-consuls. Speaking of 
the manner in which the duties of a consulate were conducted, 
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when in charge of a substitute for the priucipal cousnlar officer^ 
tie said : 

^*The business of the office proceeded on the general respon- 
sibility of the consul. The fees were collected and accounted 
lor in his name. He retained his consular entablishment, 
and the duties were performed by the vice-consul as the sub- 
stitute of the consul, upon such agreement as to the compen- 
sation of the former as the parties might have entered into, 
with the sanction, express or implied, of the Department." 

This language would seem to indicate that Attorney-General 
Oushing had reference to a deputy consul, rather than to a vice- 
consul, a deputy being the agent and subordinate of the prin- 
cipal consular officer, tor whom the principal is responsible, 
while a vice-consular officer is an independent officer who acts in 
the absence of the principal consular officer, and has no power 
while the consular officer is at his post of duty. However that 
may be, it has long since ceased to be the practice to have the 
vice consular officer act in the name of the principal consular 
officer and to render his accounts in the name of the principal 
consular officer, holding that officer responsible for the acts of 
the vice-consul. Paragraph 547 of the Consular Begulations 
provides: '^Principal and vice consular officers, being under 
separate official bonds, should render separate acqpunts of the 
business of their offices for the time they may each, respec- 
tively, be in charge." 

It seems quite clear that under such regulations the sureties 
of the principal officer would not be liable for the acts of the 
.vice-consular officer when acting in the absence of the principal 
officer, and the practice of the Department of State and the 
accounting officers of the Treasury Department for many years 
past has been upon that basis. 

The case of United States v. Flanders, supra, is a peculiar one. 
It related to the compensation of a collector of internal revenue 
who went into office before giving the bond required by statute 
to be given before entering upon the duties of the office. He 
had received the compensation and the suit was brought by the 
United States to recover the amount of the compensation 
which he had received and retained before giving the bond 
required by law. The language of the statute under which the 
payment was made was in some respects peculiar, in that it 
allowed compensation to the collector " appointed," which com- 
pensation was paid by a given percentage upon the moneys 
-^^ paid over and accounted for under the instructions of the 
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Treasury Department." The court seemed to have emphasized 
the peculiar language of the statute under which the payment 
in that case was made, as authorizing the retention of the 
money in that case by the officer. The caseof United States v. 
Le BaraniB not cited in the opinion of the court and it does not 
seem fair to assume that the court intended to overrule the 
decision in that case, or to change the general rule that an officer 
can not claim compensation for services rendered by him before 
.fulfilling the prerequisites to a complete investiture of his office. 
It seems but fair to limit the decision in that case to the partic- 
ular class of officers covered by the peculiar language of the 
statute then under consideration by the court, and such has 
been the practice, Comptroller Lawrence deciding that the case 
did not apply even to the case of a collector of internal revenue 
who was appointed under a subsequent law which changed the 
peculiar language of the act under which the collector in the 
Flanders case had been appointed. (5 Lawrence Comp. Dec, 
476.) 

It is equally well-established law, however, that a de facto 
officer who has received compensation can not be compelled to 
pay it back. (Miller^s Oase^ 19 C. Cls. R., SSQj Pellen^s Gase^ 19 
C. Cls. B., 389; Foote v. United States j 23 C. Cls. R., 443, 462; 
Badeau v. United States^ 130 IT. S., 452), where it was said: 
*^But inasmuch as the claimant, if not an officer dejure^ acted 
as an officer defactOy we are not inclined to hold that he has 
received money which, ex aequo et bonoj he ought to return." 

As Mr. Percival acted in the capacity of a vice commercial 
-agent, apparently with the assent of the Department of State, 
his accounts having been duly approved by that Department, 
and his acts officially recognized, he may be allowed to retain 
out of the fees collected by him the amount which, by the 
Consular Regulations, a regular vice-consular officer is entitled 
to receive for the services pei*formed by him. This would be 
one-half the fees collected while Mr. Parker was the commer- 
cial agent and all the fees after Mr. Parker ceased to hold that 
office. As Mr. Moore, Mr. Parker's successor, took the oath 
of office on November 17, 1893, and gave the statutory bond 
which was duly approved by the Secretary of State on Novem- 
ber 20, 1893, the latter date is the one on which Mr. Parker 
ceased to hold the office of commercial agent. (Consular 
Regulations, paragraph 471, No. 5.) 
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Mr. Percival's claim for compensation for services rendered 
to American vessels, being payable ont of the Treasury of the^ 
United States, and not paid by fees collected by him, can 
not be now paid to him because of his failure to give the stat- 
utory bond and will, therefore, have to be disallowed. 

Mr. Parker, who would hav^ been entitled to one-half of the 
fees of the office, if paid to him by Mr. Percival, has no claim 
against the United States for these fees, for there is no obliga- 
tion on the part of the Government to pay Mr. Parker except 
out of the fees of the office. The claim for services to Ameri- 
can seamen, not being payable to Mr. Percival, can not be 
X)aid to Mr. Parker, because his rights to such compensation 
depend upon payment of a valid claim to Mr. Percival, through 
whom, in this case, Mr. Parker derives his right to compen- 
sation. 

E. B. Bowler, 

Comptroller, 

IN BE USE OP APPBOPRIATION FOR "REPAIRS 
AND PRESERVATION OF PUBLIC BUILDINGS." 

The expense of "fire hose and racks therefor'' for public buildings i« a 
proper charge against the appropriation for " Repairs and preservation, 
of public buildings." 

Treasuby Department, 
First Comptroller's Office, 

Avgust 11^ 1891. 

Sir : I am in receipt of your reference of the letter of the 
honorable Supervising Architect of August 4, 1894, relating 
to my decision of the 18th ultimo, that payment of the expense 
of "fire hose and racks therefor" should be made from the 
appropriation for "Repairs and preservation of public build- 
ings." The honorable Supervising Architect requests .that my 
attention be called to the decision of Comptroller Durham of 
August 12 and 16, 1886, upon the same general subject, and 
requests a review of my decision in the matter. 

When I addressed my letter of the 18th of July deciding 
that "fire hose and racks therefor" were a proper charge 
against the appropriation for " Eepairs and preservation of 
public buildings," I had not seen the decision of Mr. Comp- 
troller Durham above referred to. 1 have carefully reviewed 
the matter in connection with the appropriation for "Bepairsand 
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- A«r «n> preservation of pnbli6 bnildings" and " Fael, lights, and water," 
^' etc., and the items which by the practice of the Department 
-« and the rulings of the Comptroller's Office are chargeable to 
-- '-> : : these varioas appropriations. The difference between the two 
•- ..^^- V- appropriations, running as they do upon the same general 
' r-: : <r. lines, i» somewhat difficult to determine, but £ think that the 
appropriation for ** Repairs and preservation" was intended to 
be used for expenses in their nature permanent, while the 
appropriation for fuel, lights, and water, containing the lan- 
guage '^and miscellaneous items required by the janitors and 
firemen in the proper care of the buildings, furniture, and heat- 
ing apparatus" etc., was intended to provide for the payment 
of miscellaneous expenses not permanent in their character, 
and an examination of the items authorized to be paid out of 
these various appropriations, seems, on the whole, to conform 
to these suggestions. If the true distinction between the two 
appropriations is that suggested above, it would necessarily 
follow that '^fire hose and racks therefor," and similar items, 
should be charged to the appropriation for "Repairs and pres- 
ervation of public buildings." If this charge is made, the use 
of the two appropriations as indicated by the instructions to 
custodians of public buildings will be entirely logical. 

Mr. Comptroller Durham said : " I am still of the opinion that 
they can be purchased out of the $600,000, being embraced in 
the phrase ^and miscellaneous items,' while in the other clause 
above quoted there is nothing to authorize their purchase." 

There is nothing in the appropriation for "Repairs and pres- 
ervation of public buildings" to indicate the purchase of any 
items, and under that reasoning nothing could be paid out of 
that appropriation except the personal services of those 
engaged in actual repairs. I think that Mr. Comptroller Dur- 
ham failed to notice that the words "and miscellaneous items" 
were qualified by the words "required by the janitor and fire- 
men in the proper care of the buildings, furniture, and heating 
apparatus." Fire hose and racks therefor, being permanent 
fixtures, are not required by the janitors and firemen in the 
proper care of the building, within the meaning of that appro- 
priation. I think it is, as a rule, a bad practice to change the 
uses to which appropriations are put by the decisions of the 
Comptrollers, unless the language is changed; but I am so 
clearly of the opinion that "fire hose and racks therefor" are 
items properly chargeable to the appropriation for " Repairs and 
9224 19 
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X^reservation of public buildings " that 1 think the change 
should now be made, and therefore I must adhere to my ruling 
of July 18. 

B. B. BOWLEB, 

Comptroller. 
The Seobetaby of the Tbeasuby. 



IN BE APPBOPBIATION FOB HEATING APPABATU8 

FOB PUBLIC BUILDINGS. 

The expense of repairing heating and hoisting apparatus in all pnblic 
buildings under the Treasury Department is a proper charge against 
the annual appropriation for ** Heating apparatus for public build- 
ings," except when a special appropriation for the repair of a build- 
ing apeoifically indndes such repairs. 

Teeasub^y Depabtment, 
fibst comptbolleb's office, 

Augmt 16j 1894. 

Sib: I am in receipt of yours of the 14th instant, asking 
whether, in my opinion, the work of repairing the heating and 
hoisting apparatus in this (the Treasury) building is a proper 
charge against the appropriation for ^< Heating apparatus for 
public buildings." 

In reply thereto I have the honor to state that I see no 
reason to change the prevailing practice of charging such 
expenses to said appropriation. While it is true that many of 
the appropriations somewhat similar to this appropriation, 
reading '^For all public buildings under the control of the 
Treasury Department," are limited to buildings other than 
the Treasury building proper, yet I can not see how repairs to 
heating and hoisting apparatus can well be paid for out of 
any other appropriation. It is true that there is an annual 
appropriation " For repairs to the Treasury, Butler, and Winder 
buildings," and it may be that in some respects some of the 
heating and hoisting apparatus may be considered a part of 
the building, so as to justify the use of that appropriation for 
such expenditures; but I am more inclined to think that the 
appropriation for repairs to the Treasury, Butler, and Winder 
buildings was meant to take the place for those buildings of 
the appropriation "For repairs and preservation of public 
buildings" made for all other buildings under the control of 
the Treasury Department. Congress having made a separate 
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-appropriation for repairs of three buildings in Washington^ 
above named, the appropriation for repairs and preservation 
'Of all buildings under the control of the Treasury Department 
could not be used for repairs to those buildings. But Congress 
have also indicated by the manner in which they have made 
their appropriations that heating and hoisting apparatus for 
all public buildings under the control of the Treasury Depart- 
ment are not to be considered parts of the buildings so as to 
be included in the appropriation for their repair and preserva- 
tion. There must be many cases in which heating, hoisting, 
and ventilating apparatus, especially the latter, could in no 
sense be considered a part of the building, and in such case 
the appropriation for repairs to the Treasury, Butler, and 
Winder buildings would be clearly limited to the repairs of 
4he buildings, and there would be no appropriation for such 
heating, hoisting, and ventilating apparatus. It must be 
admitted that Congress have not been clear and specific in 
making their appropriations, but in view of the doubt and 
ambiguity I am unwilling to change the rulings which have 
heretofore authorized the use of the appropriation for <^ Heat- 
ing apparatus for public buildings" as available for the repairs 
of snctt apparatus in this (the Treasury) building. 

The suggestion in your letter that ^^ In similar cases where 

special appropriations have been made, as in New York, 

-Chicago, and New Orleans, repairs of all kinds were charged 

to the special appropriations," has been considered, but it will 

be noted that in the special appropriation for New Orleans, in 

the sundry civil act of October 2, 1888 (25 Stat., 506), Congress, 

in addition to the words ^* additions, alterations, and repairs," 

added the words '* including elevators,^ In the case of New 

York the appropriation in the sundry civil act of August 5, 

1892 (27 Stat., 350), read: "For elevator, change of stairs, 

repairs, and renewal of heating apparatus,^ And in other cases 

-Congress have also added to the word "repairs" words which 

'indicated that they intended the particular appropriation to be 

used for the purpose of renewals or repairs to heating and 

hoisting apparatus. It seems quite clear from the use of these 

words in some appropriations and the omission of them in 

-others that Congress did not intend the word " repairs" as a 

rule to include heating and hoisting apparatus, but that unless 

' specially mentioned in the appropriations for the repair of pub- 

.lie buildings, where repairs to heating and hoisting apparatus 
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are reqaired, the expense is to be charged to the regular 

appropriation for << Heating apparatus for public buildings." 

BespectfuUy, yours, 

B. B. Bowler, 

Comptroller, . 
The Becrbtart of the Treasury. 



m RE ACCOUNTS OP B. D. NIX, UNITED STATES MAR- 
SHAL FOR THE TERRITORY OF OKLAHOMA. 

[Decided August 17, 1894.] 

N.y marshal for Oklahoma, on a warrant issued by a United States commis- 
sioner upon a copy of an indictment in New Mexico, arrested in Oklahorai^ 
one Charles F. McDonald, of the same name and identified as the Y&ry 
person named in the writ. The prisoner was committed by the com- 
missioner and, on order of the district judge, was removed to New 
Mexico, where it was found that he was not the man indicted. N. 
claims the usual fees for his services. 

Meld: That no fee for serving the warrant upon the wrong Charles F. 
McDonald can be allowed, because the warrant was not executed. The 
mileage and other fees earned by the marshal under the writ of com- 
mitment by the commissioner, and the writ of removal of the prisoner 
taNew Mexico by the court, may be allowed, because said writs were 
for the commitment and removal of the identical Charles F. McDon- 
ald, who was so committed and removed. 

In Mr. Nix's fee and expense accoant he claims fees for serv- 
ices in connection with the arrest and removal of one Charles 
F. McDonald from the place of his arrest in the Territory of 
Oklahoma to a point in the district of New Mexico, where the 
said McDonald was delivered to the marshal of New Mexico. 
The facts in the case are substantially as follows: 

An indictment was found in New Mexico against one Charles 
F. McDonald, who was believed to be in the Territory of Okla- 
homa. A copy of the indictment was sent by the marshal of 
New Mexico to Mr. Nix, the marshal of Oklahoma. Upon 
that copy of the indictment, in accordance with the usual 
practice, a warrant for the arrest of said Charles F. McDonald 
was delivered to Marshal Nix, who delivered it to one of his 
deputies for execution. The deputy proceeded to Oklahoma 
City, where a man by the name of Charles F. McDonald, 
believed to be the person named in the warrant, was pointed 
out to him as the individual who had committed the crime upon 
which the indictment was based. Said McDonald was thereui)on 
arrested by the deputy and taken before a United States com- 
missioner with the witness who had pointed out McDonald, and 
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identified as being Charles P. McDonald, and as the very person 
^ho had been indicted in New Mexico. The commissioner 
thereupon issaed a commitment in the usual way;thepris- 
•oner was taken before the judge with all the i)apers in the 
case, and on motion an order of removal of the said Charles F. 
McDonald was granted, ordering his removal from the district 
-of Oklahoma to the district of New Mexico, upon which order 
the said Charles F. McDonald was duly transported to Eddy, 
N. Mex. Upon arrival at that point it transpired that, 
^though the party arrested was by name Charles F. McDon- 
tild, he was not the Charles F. McDonald called for by the 
indictment. Thereupon such proceedings were had in Okla- 
homa that the very identical Charles F. McDonald, who in 
fact had been indicted, was arrested and duly transported to 
JS^w Mexico. 

Marshal Nix claims the usual fees for serving the papers 
und for transporting both of the Charles F. McDonalds from 
Oklahoma to New Mexico. No question arises upon the fees 
for serving the writ upon the right Charles F. McDonald and 
for transporting him to New Mexico. The question arises, 
however, upon the claim of Marshal Nix for the fees arising 
out of the arrest of the wrong Charles F. McDonald. 

The fees claimed by Marshal Nix for the arrest of the wrong 
McDonald will be disallowed, because the writ was not in fact 
•executed by that service. It can hardly be claimed that the 
^delivery of a writ to the wrong person is an execution of that 
writ although the person to whom it was delivered bore the 
«ame name as the person called for by the writ. In order to 
<;laim the fees for executing a writ he must in fact execute it. 
{Dubois Y. United States^ 25 C. Cls. E., 19'5.) When, however, 
the said McDonald, although the wrong man, was brought 
before the commissioner and identified as the right McDonald 
by an impartial witness and committed by the commissioner 
and then taken before the United States judge, who ordered 
his removal to New Mexico, the case seems to be otherwise, 
for it is clear that the writ issued by the commissioner and the 
•order of removal issued by the judge were i3sued for the iden- 
tical Charles F. McDonald, who had been brought before them 
by the marshal. In such a case it seems clear that the mar- 
shal would be compelled to obey the writ of removal and to 
transport the prisoner indicated by that writ and who bore 
the name called for in the writ to the district of New Mexico. 
IThis he did. All the proceedings* were had in perfect good 
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faith, and the marshal, having obeyed the orders of the com^ 
missioner and the coart, even thoagh they may never have 
had jurisdiction over the person of the Charles F. McDonald 
indicted in New Mexico, should receive the fees allowed by law 
for his services in such case. That an officer of a court, obey- 
ing the orders of the court which in some respects may be 
irregular or beyond the authority of the court to make, is 
entitled to fees for rendering the service, see United States y. 
Van Buzeey 140 U. S., 169; United States v. Taylor ^ 147 U. 8.^ 
695; United States v. JoneSy 147 U. S., 672, and United States^ 
V. Paynej 147 TJ. S., 687. These cases have always been rec- 
ognized by this office as allowing the payment of fees in cases 
In principle similar to that of Marshal Nix now under consid- 
eration. (See decisions ^' In the matter of allowance of fees to 
commissioners for transcripts of proceedings and copies of proe» 
ess,^ of October 13, 1893, antej page 77, and <^ In re accounts- 
of L. M. Totten," of November 9, 1893, ante^ page 101.) 

Marshal Nix will, therefore, be allowed the fees earned by 
him after the wrong McDonald was brought before the United 
States commissioner, but all fees claimed by him for executing 
the writ of arrest upon the wrong McDonald will be disallowed. 

B. B. Bowler, 

Comptroller, 

TS EB ACCOUNTS OP P. C. HANNA, LATE UiriTBD. 
STATES CONSUL AT LA GUATBA. 

[Decided Aognst 17, 1894.] 

H.; oonsnl at La Quay ra, was granted thirty days' lea^e of absence by the 
Department of State in March, 1894. He remained at his post until 
May 10, receiving the salary to that date, his successor taking charge 
on the 11th. Not having taken his leave he claims it from May 2, 
together with twenty -ei^ht days' salary while in transit to his home. 
The claim for salary while on leave is disallowed by the Department 
of State, bat he is allowed by that Department salary in transit from. 
May 11 to June 14, being eleven days in excess of the time fixed by 
the Consular Regulations for transit from La Gnayra to Washington. 

Held : That as H. was oat of office from May 11, no salary as if on leave- 
of absence can be allowed. The Secretary of State having, parsaant 
to section 4 of the act of June 11, 1874 (18 Stat., 70), fixed the maxi- 
imum transit salary to be allowed for transit from La Guayra to Wash- 
ington, salary for that time only can be allowed, and in addition the- 
time in transit from Washington to his home. 

Mr. Ilanna preaenta an account for thirty days' leave of 
absence and for twenty-eiglit days transit from La Guayra t<v 
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his home. It appears that Mr. Hanna was granted a leave of 
thirty days by the Department of State some time in March^ 
ISiH, but did not avail himself of the privilege. His successor 
was appointed and took charge of the office on May 11, 1894. 
Mr. Hanna claimed that his leave began on May 2, and that 
he should be entitled to receive salary for thirty days there- 
after, as if on leave of absence, and for the twenty-eight days 
occupied by him in transit. He was allowed, in the settle- 
ment of his regular salary accounts, his salary up to and 
including the 10th of May, the last day on which he was in 
office, which was correct under the provisions of section 1740^ 
Bevised Statutes. The Department of State, in a letter to 
the Fifth Auditor on th^ subject of Mr. Hanna's accounts^ 
Bays : i 

^< As the successor of Mr. Hanna, late consul at La Guayra^ 
took charge of that office on May 10 last, this Department 
does not approve the charge of Mr. Hanna for salary for thirty 
days subsequent to that time while on leave of absence. He 
may be allowed salary from May 11 to June 14, while awaiting 
a steamer and while in transit to his home in the United 
States, this being a period eleven days in excess of the time 
granted by the Consular Kegulations." 

In so far as Mr. Hanna's claim for salary for thirty daya 
while on leave of absence is concerned, it must necessarily be 
disallowed, not only because it has not. received the approval 
of the Department of State, but for the reason that he waa 
not in fact on leave and was out of office, and, therefore, could 
not receive such salary. In so far as the claim for transit 
salary is concerned, he may be allowed the maximum time pro- 
vided by the Consular Regulations (Par. 433) for the transit from 
La Guayra to Washington, and three days in addition thereto, 
being the time for making the transit from Washington to his 
home, but he can not be allowed the additional days, notwith- 
standing the approval of the Department of State. Section 
4 of the consular and diplomatic appropriation act of June 
11, 1874 (18 Stat., 70), provides: 

"That the Secretary of State shall, as soon as practicable, 
establish and determine the maximum amount of time actually 
necessary to make tiie transit between ench diplomatic and 
consular post and the city of Washington, and vice versa, 
and shall make the same public. He may also, from time to 
time, revise his decision in this respect; but in each ease the 
decision is to be in like manner made public. And the allow- 
ance tor time actually and necessarily occupied by each dip- 
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lumatic and consalar officer vho may be entitled to such 
allowBDce shall in no ease exceed that for the time thus estab* 
liahed and determined, with the addition of the time osnally 
occupied by the shortest and most direct mode of conveyance 
from Washington to the place of residence in the United 
States of such officer." 

In accordance with the provisions of that section, the Secre- 
tary of State, from time to time, published as a paragraph of 
the Consular Regulations the maximum transit between Wash- 
ington and the various diplomatic and consular posts. This 
he was clearly authorized to do by the language of said section 
which furthermore required : '' but in each case the decision is 
to be in like manner made public." This last sentence would 
seem to indicate that it was not intended that the Secretary of 
State should make additional allowances in special cases; but 
all doubt upon the subject seems to be disposed of by the sen- 
tence which follows, namely: <<And the allowance for time 
actually and necessarily occupied by each diplomatic and con- 
sular officer, who may be entitled to such allowance thaU in no 
cote exceed that for tke time thus established and determined? 
* * * It hardly seems possible to have used more plain 
and explicit language to prevent special allowances to particu- 
lar cases and to limit the allowances in all cases to the maxi- 
mum time prescribed by the Secretary of State in the Gonsular 
Begnlations. 

Salary for the time occupied by Mr. Hanna in reaching 
Washington over and above the time prescribed by the Con- 
sular-Begulations as the maximum for transit from La Ouayra 
to Washington will have to be disallowed. 

B. B. Bowler, 
ComptroUer. 



SINKING FUND, DlSTIilOT OF COLUMBIA. 

Consideration of the antbority of the Treasurer of the United States as 
ez-officio commissioner of the sinking fand, District of Columbia, in 
the payment of the 8 per cent greenback certificates of the District 
of Columbia as provided by the act Of August 13, 18U4. 

Treasury Department, 
First Comptroller's Office, 

August 23^ 1894. 
Sir: I have the honor to acknowledgre your communication 
of the 18tb, inclosing a copy of *'An act to provide for the 



SINKING FUKD, D. C. 297 

payment of the eight per centnm greenback certificates of the 
District of Columbia and for other porposea," approved Aagust 
13, 1894, and in which you ask certain qnestions. Yonr first 
question is: 

^<If in paying the interest apon board of aadit certificates 
JU9 provided in the first section of this act, the Treasurer is 
justified in paying the attorney, executor, administrators, etc., 
of any claimant nnder the authority filed at the date when the 
certificates were funded under the act of June 16, 1880, or 
should a new iK)wer be required to collect the additional 
interest f'^ 

In reply thereto I would state that so far as powers of 
attorney are concerned I am unable to give any general 
opinion, each case depending upon the terms of the particular 
power. So far as the cases of executors, administrators, or 
•other trustees are concerned it will be necessary to have 
•evidence to show that the parties claiming payment under the 
present act are still legally authorized to act as executor, 
administrator, or other trustee, as the case may be. That can 
be shown, however, by other evidence than a certified copy of 
the original apx>oiiitment. 

Your other questions relate to se<*/tion 2 of the act. Tou 
request to be informed — 

<< 1. If the Treasurer is authorized under this law to allow 
interest at 6 per ceut per annum upon the coupons from the 
-date of their maturity and upon the six months' interest pay- 
able with the bond! " 

^<2. If the Treasurer is authorized to use the accumulations 
of special taxes in redeeming the bonds other than those called 
for redemption t ^ 

You further ask whether in selling the 3.65 per cent bonds 
of the District you are obliged to advertise for bids or whether 
you may privately invite proposals from leading bankers and 
award the bonds to the highest bidder, and also whether you 
may sell bonds from time to time as may be needed. 

In reply to these latter questions I have the honor to state 
that the 8 per cent greenback notes being issued in the form 
of negotiable instruments, with c<)ui)ons for the semiannual 
interest thereon (other than the last instiilhnent of interest due 
at the same time as the bond, that being simply provided for 
by the language of the bond), which provided the rate of 
interest to be paid thereon, you are authorized, under the 
opinion of Attorney-General Devens on this very matter, to pay 
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C per cent interest on the coupons from the maturity thereof. 
Tliat opinion was founded upon the caseof Aurora City v. West 
(7 Wall., 82), which decision has been f )llowed by the Sui)reme 
Court in numerous cases. {Toicn of Genoa v. Woodruffy92 U. 
S., 502 J Cromwell v. County of Sac, 96 U. 8., 51-623 Brine v. 
Insurance Company j 96 U. S., 627 j Pafia v. Bowler j 107 U. S.^ 
529, 546.) 

The reasons why a coupon bears interest after maturity iu 
contravention of the ordinary rule that interest is not allow- 
able upon interest, is that the coupon is an independent nego- 
tiable instrument and constitutes a separate cause of action, 
and, therefore, carries interest after maturity as any other 
claim or demand would. The very rule that interest is allow- 
able upon coupons because they are separate negotiable instm-^ 
ments precludes the idea that interest is payable upon the- 
interest which matures with the bond, and is evidenced by no 
separate coupon or negotiable instrument, but the right to 
payment of which is only found as a part of the promise con- 
tained in the bond itself. I am clearly of the opinion, there- 
fore, that interest is not allowable upon the amount of interest 
falling due with the maturity of the bonds, although interest 
upon the amount of the principal of the bond is payable, not 
only upon general principles, but also by the specific authority 
of the act of August 13, 1894, which specifies that interest 
shall be paid upon the bond from maturity to the date of th^ 
act at 6 per cent per annum. 

I find nothing in the opinion of Attorney- General Devens^, 
cited as the foundation for the practice of paying interest upon 
the interest due with the maturity of the bond, to authorize 
such practice, the only question asked of him having been 
whether interest was to be paid upon overdue coupons. 

As the special taxes constitute a fund for the redemption of 
these bonds without any special legislation, there is not only 
no reason why you should not, but every reason why you 
should use the amount collected from such special taxes now 
on hand, over and above the amount set aside for redeeming 
bonds already called, for the purpose of redeeming the bonda 
now required to be paid by the provisions of the act of August 
13, 1804, to the extent that such special taxes are a[)plicable 
thereto. While the act does not say when the 3.65 per cent 
bonds of the District shall be sold, it is clear that the inten- 
tion of Congress was to constitute a fund to meet the payments 
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of the outstanding greenback 8 per cent bonds, whicli fund 
would have to be immediately raised aa immediate payment of 
such latter-named bonds as required. While, therefore, yoa 
may not be in terms required to sell all of these bonds at onee^ 
the act contemplates that you should have on hand a sufficient 
Bum to pay immediately the full amount thereof, and I know of 
no way in which you can protect yourself and have on hand 
such fund unless you sell the amount necessary to comply witk 
the provisions of the act 

I know of no reason why you should not follow the plan yoa 
suggest of inviting proposals from leading bankers for the pur- 
chase of the bonds, in accordance with the prevailing practice.. 

R. B. BOWLEB, 

Comptroller^ 
The Tbeasubeb of the United States, 

Ux- Officio Commissioner of the Sinking Fundy D. 0. 



IN RE AOCOUin? OF A. F. LYON, UNITED STATES 
ATTORNEY FOR THE EASTERN DISTRICT OF 
MIOniGAN. 

[Decided AngnBt 25, 1894.] 

L., a United States district attorney, claims mileage for two trips from 
his place of residence to the place of holding court to attend a con- 
tinnons session of the conrt covering the end of one term, the last day 
of which was March 5, and the beginning of a new term, the first day 
of which was March 6, the first of said mileages having been allowed. 

Held : That the claim for mileage for the second trip can not be allowed: 
because the travel claimed was not ''actually and necessarily per- 
formed'' within the moaning of section 7 of the act of February 22, 
1875 (18 Stat., 334)| under the decision in United States v. Shields (153 
U. S., 88), that more than one mileage could not be allowed for a ooa- 
tinuouB session of the court. 

Mr. Lyon claims a fee for mileage at 10 cents a mile for 
travel from his residence to the place where the TTnifced States 
court is held in his district, under paragraph 9 of section 824^ 
Eevised Statutes, which reads as follows: "For traveling 
from the place of his abode to the place of holding any court 
of the United States in his district * • • ten cents a mile 
for going and ten cents a mile for returning." This paragraph 
has been modified by section 7 of the act of February 22, 1875 
(18 Stat.. 334), which, in respect to attorneys, marshals and 
clerks of the courts, provides that, *' from and after the first day 
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of January, eighteen hundred and seventy-five, no such officer 
or person shall become entitled to any allowance for mileage 
or travel not actually and necessarily performed under the 
provisions of existing law." 

The facts in Mr. Lyon's case appear as follows: A term of 
<K)urt ended on March 5, 1894; the new term began March 6, 
the day after. The court was in session for some days prior 
to and including March 5, and was also in session on March 6, 
and for some days thereafter, without an adjourment over any 
intervening day between the two terms. Mr. Lyon received 
mileage for going to the court at the first term and claimed 
mileage for going to the court at the second term. 

In United States v. Harmon (147 IJ. S., 268) it was held that 
a marshal would be entitled to mileage for traveling from his 
residence to the place of holding the court for each travel 
made after an adjournment of the court for a day or more, 
although such adjournment might be within a term. The 
same reasoning would apply, and in practice has been applied, 
to district attorneys. In United States v. Shields ( 163 TJ. S., 
SS) the court decided that an adjourment over Sunday, being 
a nonjudicial day, could not be held, within the decisioji in 
the Harmon case, as constitatiug an adjourment over an 
intervening day, and, therefore, that Shields, who was United 
States district attorney, was not entitled to mileage for going 
to his home from the court on Saturday and returning to the 
«ourt on the Monday following. In that case, after citing the 
<^lause from the act of February 22, 1875, above quoted, it 
was said : 

^^ This being the provision of law in force as to mileage during 
the period covered by the claim of the appellee, can it be properly 
said that going to his home on Saturday afternoon and return- 
ing the Monday morning following was travel < actually and nec- 
essarily performed?' It certainly can not be held to be travel 
necessarily performed in the public service. Mileage allowed 
to public officials involves the idea that the travel is performed 
in the public service, or in an official capacity." • • • 

They then showed that there was no interruption in the ses- 
sion of the court; that Sunday, being a nonjudicial day, did 
not interrupt the continuity of the term and therefore held 
that the district attorney could not receive mileage for the 
trips made during the continuous session of the court. 

The grounds upon which the decision in the Shields case is 
based clearly are that mileage to be allowed must be << actually 
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and necessarily performed," and that irlien there is no inter- 
laption in the session more than one mileage can not be 
allowed. In principle there seems to be no distinction to be 
drawn between a continnons session during one term and a con- 
tinuous session covering a portion of two terms. Mr. Lyon 
can not, therefore, be allowed more than the one mileage, whi^h 
he has already received, for attendance upon the continuous, 
session of the court which began before March 5 and termi- 
nated after March 6, although March 5 was the last day of one 
tenn and Match 6 the first day of the next term. 

B. B. BOWLEB, 

Comptroller. 

IN BE ACCOUNT OF WINSLOW WABBBN, SPECIAL 
EXAMINER, FOB SERVICES IN EXAMINING THE 
OFFICE OF THE CLERK OP THE UNITED STATES 
CIRCUIT COURT, UNDER ORDER OF THE COURT. 

[Decided Angast 25^ 1894.] 

W. presents a claim for $500 for services rendered under an order of court 
in examining the records, files, and registry funds in the office of the 
clerk of the court. Said claim has been approved by the Attorney- 
General, payable from the appropriation ''Miscellaneous expenses 
United States Courts." 

Meld: That Congress having made a provision for investigating the 
officers of the courts, including clerks, under direction of the Attor- 
ney-General, it can hardly have been intended that another examina- 
tion should be made by order of the court, in the absence of specific 
authority therefor. A specific appropriation having been made for 
the expense of the examinations made under the direction of the 
Attorney-General, that appropriation is exclusive, and the appropria- 

/> tion for ''Miscellaneous expenses United States courts'' is not avail- 
able for the expense of such an examination under the order of the 
court. W.'s claim is, therefore, disallowed. 

Mr. Winslow Warren presents a claim for services rendered 
by bim by order of the circuit court for the district of Massa- 
chusetts, in examining the records, files, and registry funds of 
that court, amounting to $500, the same having been allowed 
by the Attorney-General, payable from the appropriation " Mis- 
cellaneous expenses United States courts,'' 1893, $400, and 
1894, $100. That appropriation reads: 

<' For payment of such miscellaneous expenses as may be 
authorized by the Attorney-General, including the employ- 
ment of janitors and watchmen in rooms or buildings rented 
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for the use of courts, and of interpreters, experts, and stenog- 
•raphers: of furnishing and collecting evidence where tiie 
United States is or may be a party in interest, and moving of 
records.'' (27 Stat., 609.) 

There is also annually made an appropriation for the prose- 
•cution of crimes, which reads as follows: 

^•For the detection and prosecution of crime against the 
United States, preliminary to indictm^t; for the investigation 
-of official acts, records, and accounts of officers of the courts, 
including the investigation of the accounts of marshals, attor- 
neys, clerks of the United States courts, and United States 
commissioners, under the direction of the Attorney-General, 
and for this purpose all the records and dockets of these 
officers, without exception, shall be examined by his agents at 
any time." (27 Stat., 607.) 

Under this latter appropriation the Attorney-General employs 
agents to periodically examine the offices of the varions officers 
•of the courts, viz, marshals, attorneys, clerks, and commis- 
sioners. 

When Mr. Warren's claim first reached this office, after 
giving it examination, it was returned to the Attorney-General 
with the request that he reconsider his allowance of the same, 
because, in the opinion of the Comptroller, notwithstanding 
the very broad language of the appropriation for ^' Miscel- 
laneous expenses United States courts," it was the intention 
of Congress that all expenses of examinations of the officers 
of the courts should be paid from the appropriation for '^Prose- 
cution of crimes," which examinations, as provided for in the 
latter-named appropriation, should be under the direction of 
the Attorney-General. Under date of August 16, 18d4, return- 
ing the claim of Mr. Warren, the Attorney-General replied to 
the letter of the Comptroller as follows: 

"Your letter of August 6, 1894, is received. It returns the 
claim of Winslow Warren,* of Boston, Mass., appointed by the 
court special examiner for examining the records, etc., of the 
office of John G. Stetson, late clerk circuit court, Massachu- 
setts. 

"You refer to the appropriation for prosecution of crimes for 
the fiscal years 1892 and 1893, when the work was done by Mr. 
Warren, and to the fact that such appropriation provided for 
the investigation of official acts, records, and accounts of offi- 
cers of the courts, including: the accounts of clerks of courts, 
4inder direction of the Attorney-General; that such examina- 
tion is placed directly under the Attorney-General by section 
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:368, Bevised Statutes. You state that you koow of no pro- 
Yision of law specifically directing or authorizing the judges 
of the court to order the work done. You suggest that the 
Attorney-General withdraw his approval of Mr. Warren's 
claim, in order to remove all question as to the right of Mr. 
Warren to recover the amount of the account approved by this 
Department in the sum of $500, on April 5, 1894, said sum 
being payable, $400 out of the appropriation miscellaneous 
expenses of courts 1893, and $100 out of the same appropria- 
tion for 1894. 

''On August 13, 1892. Judge William L. Putnam, of the cir- 
cuit court, requested tne appointment of a commissioner to 
examine the office of Clerk Stetson, whose resignation was to 
be accepted September 6, 1892. Judge Putnam represented 
that, as Stetson had long been clerk, the judges of the courts 
-desired ' to apply the same rule to him which will apply to any 
other one under like circumstances, and ax)point a suitable com- 
missioner to examine and report,' estimating the cost at $500, 
and requesting the Department of Justice to assign a person 
for that purpose. 

^^ Again on August 19, 1892, Judge Putnam, replying to the 
suggestion of the Department, says that Hhe judges do not 
desire an examiner of the Department of Justice as proposed 
to them; that they rely on the Department making its own 
examination, in addition to what the court proposes as its own 
action; that the examination of the court relates wholly to 
the files, records, and registry funds.' 

"On February 27, 1893, Judge Putnam inclosed to the 
Department an order of the circuit court providing for the 
examination of the records and files of that court. The order 
states that Mr. Winslow Warren, on September 15, 1892, was 
appointed a special examiner and directed to make a report to 
the court on the completeness and correctness of the records, 
files, and registry funds of the court. 

" On February 15, 1894, Judge Putnam states that on the 
resignation of John 6. Stetson, clerk of the circuit court, 
Winslow Warren had been appointed a special examiner to 
report upon the completeness and correctness of the records, 
files, and registry funds of the court; that only the most cul- 
pable neglect of the public interests would have excused the 
omission to pass this order; and that it was not intended to 
reach the clerk's accounts which are subject to the examina- 
tion of this Department, except so far as they related to a 
general verification of the registry funds. 

" Under the circumstan<*es, I am not disposed to withdraw 
my approval of the account, and herewith return the same 
for your further consideration." 

In reply to the letter of Judge Putnam of August 19, 1892, 
^bove referred to — that the judges did not desire an examiner 
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of the Department of Justice — Attorney-General Miller, oa 
August 23, 1892, wrote the following letter: 

'^ Your letter of August 19, answering the letter of the Acting 
Attx)rney-General of the 17th, is received. The only fund at 
my command available for any such or similar purpose is pro- 
vided for in the sundry civil bill, as follows: 

'* For the detection and proseontion of crimes against the United States 
preliminary to indictment ; for the investigation of official acts, records, 
and accounts of officers of the courts, including the invastigation of 
the accounts of marshals, attorneys, clerks of the United States courts, 
and United Htates commissioners, under the direction of the Attorney- 
General, and for this purpose all tne records and dockets of these officers, 
without exception, shall he examined hy his agents at any time, thirty- 
five thousand dollars. 

<^You will observe that this appropriation contemplatea 
investigations under the direction of the Attorney-General and 
by his agents. It clearly does not authorize him to assign a- 
bulk sum to the courts to be used under their direction and by 
their agents. While, therefore, I should be very glad to oblige 
you and those for whom you speak, 1 can not place at your 
disposal a sum of money for the puri>08e named." 

It will be noticed that no compensation is fixed by the court 
in the order appointing Mr. Warren, nor is the idea of com- 
pensation even suggested therein; and after the receipt of the 
letter of Attorney-General Miller, above quoted, Judge Put- 
nam could hardly have expected payment for such services to 
be allowed by the Department of Justice. The papers on file 
with the claim do not show that the bill for Mr. Warren's 
services was ever presented to the court or that the court 
approved the same. The records of this office fail to show 
any case where a claim of this character has ever been pre- 
sented, and it is not known or believed to be the custom of 
the courts to require such exaifiinations of the office of the 
clerk as was made by Mr. Warren, and no statute is pointed 
out authorizing the courts to make such an order so as to jus- 
tify a claim for payment from the United States. 

It is clear from the letter of Attorney-General Miller of 
August 23, 1892, that he did not consider any appropriation 
available for the payment of such a claim and therefore in his- 
opinion the appropriation for miscellaneous expenses of courts 
could not be used for that purpose. The present Attorney- 
General by approving the account and by refusing to with- 
draw his approval of the same, after his attention had been 
called to the two appropriations above quoted, evidently 
deems the appropriation for miscellaneous expenses of courts 
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available for the payment of Mr. Warren's claim. The Comp- 
troller is clearly of the opiuion that it was not the intention 
of Congress to authorize two sets of investigations of the 
officers of the courts of the United States, tbe one by and 
under the direction of the Attorney-General, which is specif- 
ically provided for and the expenses of which are to be paid 
from the appropriation for " Prosecution of crimes," and the 
other upon the order of the judges of the courts for which no 
sx)ecific authority is found in the statutes, the expenses of 
the latter to be paid from the appropriation " Miscellaneous 
expenses United States courts;" I therefore agree with the 
conclusions to which Attorney-General Miller apparently 
came, although — but for the specific appropriation made by 
Congress for this object in the appropriation for " Prosecution of 
crimes" — ^the language of the appropriation for " Miscellaneous 
expenses United States courts " being " for payment of such 
miscellaneous expenses as may be authorized by the Attorney- 
General," might have been sufficiently broad to justify the 
payment of such a claim. Under the circumstances this does 
not seem to be an expense of the court within the meaning 
of this appropriation. No distinction can be drawn between 
the character of the two examinations; an examination of the 
"flies, records, and registry funds," desired by Judge Putnam, 
is certainly included within the " investigation of official acts, 
records, and accounts," which the Attorney-General is author- 
ized to make under the provisions of the appropriation for 
" Prosecution of crimes." 

As the Comptroller is of the opinion that this claim should 
not be allowed, and as his allowance of it would, under section 
191, Revised Statutes, be conclusive upon the Government, and 
as the question of the validity of the claim at best is of very 
considerable doubt, and one upon which two successive Attor- 
neys-General seem to have taken different views, the claim of 
Mr. Warren will be disallowed, and he be relegated to the 
courts to determine his rights in the premises. 

£• B. BOWLEB, 

OatnptroUerm 
9224 ^20 
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IS RE ACCOUNT OF GEORGE L. WELLINGTON, AS- 
SISTANT TREASURER OF THE UNITED STATES 
AT BALTIMORE. 

[Decided Angust 29, 1894.] 

W., ABsiBtant United States Treaaareri has credited himself with the 
amount of his salary up to the last day on which he performed the 
daties of the office, July 22. His commission was dated July 9, 1890; 
he took the oath of office and entered upon his daties July 21, 1890. 

Held: That the term of the assistant treasurer being, by section 3595, 
Revised Statutes, limited to four years, W. is entitled to salary up to 
and including July 8, 1894, and no longer, the term of office beginning 
to run from the date of the commission and not from the taking of 
the oath. 

In Mr. Wellington's accounts as special disbursing officer he 
has credited himself with the full amount of the salary pro- 
vided by law for the office of the assistant treasurer at Bal- 
timore up to the last day on which he continued in the discharge 
i>f the duties of his office. The facts in the case appear as 
follows: HiR commission is dated July 9, 1890; he did not give 
the bond required by law until some days thereafter, and sub- 
sequently, to wit, on the 21st day of July he took the oath of 
office required by law, and entered upon the discharge of his 
official duties. His successor was appointed by a commission 
dated April 27, 1894. He did not give bond until July, and 
subsequently took the oath of office and entered upon the dis- 
charge of his official duties on July 23, 1894. 

Section 3595, Revised Statutes, provides: <^ There shall be 
assistant treasurers of the United States appointed from time 
to time by the President by and with the advice and consent of 
the Senate^ to serve for the term of four y ear Sy2L8 follows: • • • 
One at Baltimore." • • • The point for decision is, can Mr. 
Wellington receive salary until the qualification of his succes- 
sor, and if not, at what date must his salary cease f It is well- 
established law that a defa<ito officer is not entitled to recover 
compensation, although for reasons of public policy his acts 
are deemed valid so far as third persons are concerned. When 
no provision of law is specifically made — that an officer 
should hold over after the expiration of his term until the 
appointment and qualification of his successor — ^it is disputed 
law whether, in such case, in the absence of an express pro- 
tiibition, he continues to hold the office as an officer dejure or 
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de facto. There is respectable State authority for the proposi- 
tion that in such case the officer holding over is an officer de 
jure and entitled to the emoluments of his office. (See Throop 
on Public Officers, sec. 325; Mechem's Public Offices, sec. 397, 
and cases cited in said sections.) The exact point where the 
term commences, of one who has been appointed as the succes- 
sor of another who holds over, does not seem to have been 
decided by the Federal courts, but in United States y. Uckford^g 
Executors (1 How., 258), in a case where a man was appointed 
as his own successor, and the liability of the sureties on bis 
different bonds was affected, the Supreme Court said : << Under 
the act of 1820 collectors can only be appointed for four years. 
At the end of this term the office becomes va'cant and must be 
filled by a new appointment.'' Attorney-General Speed, in 11 
Opin. A. O., 286, held that on the expiration of the commission 
of a navy agent, the office became vacant, under the authority 
of United States v. EckfarcPs Executors^ supra. He said: "I 
regard it, therefore, an adjudicated point that on the expira- 
tion of the commission of a navy agent, either the incumbent 
must be reappointed or another must be appointed to the 
office^ or otherwise it becomes vacant.'' 

Attorney-General Stanberry, in 12 Opin. A. G., 130, said, in 
regard to the secretary of the Territory of New Mexico: 
<< There is not, as to the secretary, a provision of law, as in the 
case of the governor, that he should hold over after the expira- 
tion of his term until a successor shall be appointed and 
qualified. In the absence of such a provision as to the secre- 
tary, the office becomes vacant." 

Attorney-General Williams, in 14 Opin. A. G., 263, said: 
^ Upon the whole, I think that, as regards offices established 
under the Government of the United States, the right of an 
incumbent to continue therein after the expiration of his term, 
until the appointment of his successor, depends altogether on 
whether Congress has provided that he may so continue^ and 
that where the legislature has not authorized the officer to 
hold over, his incumbency ceases at the end of his term." (See 
also 16 Opin. A. G., 567.) 

Under the authority of United States v. EckforWs Executors 
(1 How., 250, 258), and of the opinions of the Attorneys-General 
above quoted, whatever may be the preponderance of the 
authority in the State courts, I am of the opinion, so far as 
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officers of the United States Ghoyerament are concerned, that 
it is the duty of the Comptroller not to allow compensation to 
an officer who continues to hold over after the expiration of the 
term provided for his office, and such has been the general 
practice of this office, although in some particular instances 
the matter may have been overlooked. Comptroller Lawrence 
held such to be the law in regard to marshals (3 Lawrence 
Compt. Dec., Ill), which decision was reaffirmed by me in the 
case of J. A. Moore, on December 29, 1893, {anUj page 110)» 
Comptroller Durham on August 31, 1885, disallowed the salary 
of Assistant Treasurer Spaulding at San Francisco for the 
time served after the expiration of his term of office; and the 
present Commissioner of Customs has similarly ruled in regard 
to officers of the customs service.* (See his letter of March 
15, 1S94, to the Secretary of the Treasury, in Senate Ex. Doa 
63, 53d Congress, 2d sess.) No distinction can be drawn 
between the law relating to marshals and officers of the 
customs and the law relating to assistant treasurers. 

The question remains. When did Mr. Wellington, under this 
rule, cease legally to hold the office of assistant treasurer t 
Two dates are suggested, to wit, July 8, 1894, four years after 
the date of his commission, and July 20, 1894, four years after 
the date when he took the oath of office and entered upon the 
duties under that commission. The date of the commission 
has always been held to be the time from which the four years 
began to run, on the ground that from that date the officer 
was entitled to enter upon the duties of his office, provided he 
fulfilled the requirements of law to entitle him to a complete 
investiture of the office, to wit, the giving of bond and taking 
the oath of office. As these two latter requirements were 
solely within his own power any delay in fulfilling them waa 

*In the deficiency act of Angast 23, 1894 (Stat. 53d Congress, 3d sess., 
p. 426), is foand the following provision as to the compensation of ens- 
toms officers: "That the Secretary of the Treasnry be, and he is hereby, 
authorized and directed to pay to all officers of the customs whose terms 
of office have expired, or shall expire, before the appointment and quali- 
fication of their successors, and who have been performing or shall 
perform the duties of their respective offices after the date of snch 
expiration, the salaries, compensation, fees, or emolnment« authorized or 
provided by law, in each case, for the respective incumbents of the offices r 
Provided, That no such payment shall be made for any services rendered 
by any such officer wrongfully holding after the appointment and qnalifl- 
cation of his successor/' 
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liis own faalt, and not that of tbe appointing officer. Mr, 
Wellington will, therefore, be allowed salary up to and includ- 
ing July 8, 1894, and no longer. 

E. B. Bowler, 

Oomptroller. 



TS EB AOOOXTNTS OP GEORGE H. GEIPFING, PAT- 
MASTER, UNITED STATES NAVY. 

[Decided August 29, 1894.] 

G.y a paymaster in the Navy, presents an aocoant for relief famished by 

him, at the request of a United States consul, to a seaman from an 

American yacht. 
Seld: That a seaman on an American yacht is entitled to the relief 

provided by law for seamen of the United States. The account will, 

therefore, be aUowed. 

Mr. Griffing, paymaster of the XT. S. ship ManongaheUij pre- 
sents, through the Secretary of the Navy, an account for 
certain provisions, clothing, and small stores furnished to a 
seaman of the yacht Navahoe^ who, having been left behind 
atPunchal, Madeira,' was received on board of the Monongahela 
for passage to the United States at the verbal request of the 
United States consul, Thomas G. Jones. Said account amounts 
to 126.92, and has been made payable from the appropriation 
for <' Relief and protection of American seamen." No ques- 
tion would arise as to its payment but for the fact that the 
seaman to whom the stores were issued had been employed 
upon a yacht and not upon a tradin g ship, the suggestion having 
been made that the relief provided for by the acts of Congress 
to American seamen is only for those who are ^^ merchant sea- 
men," meaning thereby those employed upon ships engaged in 
trade. Inquiry having been made by various consuls whether 
they may afford relief to American seamen employed upon 
yachts flying the American flag, the Department of State has 
asked for a ruling upon this case which will establish a prece- 
dent for the guidance of consuls in future cases of like char- 
acter. The honorable Fifth Auditor, having given tbe matter 
careful consideration, allowed the claim and transmitted it to 
this office, with a letter giving his reasons therefor, as follows: 

"I have examined, allowed, and herewith transmit for your 
action an account for the refunding to tbe Navy Department 
of the value of certain provisions, clothing, and stores issued 
to Edward Paulson, a seaman of the American yacht Nava- 
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hoe. The Kavahoe is a sloop yacht of 107.54 net tonnage, 
employed as a pleasure vessel, regularly documented and reg- 
istered, her home port being Newport, B. I. You will see by 
the letter of Mr. Strobel, Third Assistant Secretary of State, 
that the result of the action of the accounting officers in this 
case will be used for the purpose of instructing consular officers 
as to their duty in the treatment, in the future, of desti- 
tute seamen from vessels of the class to which the Navahoe 
belongs. I have therefore examined the question involved 
with care, and deem it right to give you my reasons for allow 
ing the claim. I have borne in mind that it was evidently the 
intention of Congress, in the system of statutes referring to 
American vessels and seamen, to promote the growth of com- 
merce and encourage the increase of American seamen by 
relieving them from some of the hardships incident to their 
vocation, and this intention would be carried out by applying 
the relief laws to vessels engaged in pleasure voyages as well 
as to vessels engaged in trade. However, the statutes seem 
to apply in letter as well as in spirit to this class of seamen 
as much as to any other. Section 4131, Revised Statutes, pro- 
vides that 'vessels registered pursuant to law, and no others 
except such as shall be duly qualified according to law, for 
carrying on the coasting trade and fisheries or one of them^ 
shall be deemed vessels of the United States, and entitled to 
the benefits and privileges appertaining to such vessels,' etc. 
Thus the only requirement to entitle vessels to the benefits and 
privileges of American vessels is that they shall be registered, 
and no exception is made of pleasure yachts. The only law 
applying specifically to pleasure yachts is one making an 
exception to the general laws for their advantage, viz, section 
4214, Revised Statutes, which excepts such vessels under cer- 
tain circumstances from their duty of entering and clearing at 
custom-houses. The appropriation from which these accounts 
are paid is for < relief and i)rotection of American seamen/ 
and section 4577, Revised Statutes, makes it the duty of con- 
suls, vice-consuls, commercial agents, and vice- commercial 
agents from time to time to 'provide for the seamen of the 
United States who may be found destitute within their dis- 
tricts, respectively, sufficient subsistence and passages to some 
I)ort of the United States, etc., I am clearly of the opinion that 
the seaman, Edward Paulson, was an American seaman as con- 
templated by the laws of the United States, and as such entitled 
to the relief given to him by the Navy Department at the 
request of the United States consul at Fuuchal. There is na 
consular regulation which conflicts with this interpretation of 
the statutes. Paragraph 231 says that ' the seamen of mer- 
chant-marine of the United States alone are those whom the 
law contemplates relieving,' but the words 'seamen of the 
merchant-marine' are evidently used to contradistinguish 
them from the seamen of the Xavy. " 
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A careful examination of the records of this office falls to 
show any similar case, although it is said by some of the clerka 
engaged for many years in passing accounts for the relief of 
seaman that a similar case was rejected by Comptroller Mat- 
thews on the ground that the appropriation was not available 
for the relief of seamen upon yachts, and a copy of a letter 
has been found, signed by the Hon. Oharles Foster, when Sec* 
retary of the Treasury, prepared by the Bureau of Navigation, 
in reply to the following questions asked by the Secretary of 
State: 

"1. Does the word ^ vessel' include pleasure yachts t 

<<2. Are the consul's duties the same with masters of yachta 
as with masters of merchant vessels t 

^' 3. Are seamen discharged from American yachts, either 
documented or simply carrying naval commissions, or both,^ 
entitled to relief in cases of destitution f 

These questions were answered thus: 

<^ The first question is answered in the affirmative, generally^, 
and the second and third in the negative. It may be stated 
that seamen of the merchant marine only are embraced by the 
laws relating to shipments and relief. {Mathews v. Offley^ 3 
Sumner; 3 Opin. A. G., 683.") 

No information can be obtained as to how it happened that 
the Secretary of State asked these questions of the Secretary 
of the Treasury, or what jurisdiction the Secretary of the Treas- 
ury had to answer them, much less why the answer to the third 
question should have been prepared in the Bureau of Naviga- 
tion, which has nothing to do with the relief of American sea- 
men by United States consuls. It will be noticed that the 
answer to the last question relies solely for its authority upon the 
cases in 3 Sumner and in 3 Opin. A. G. An examination of 
the case in 3 Summer shows that the question before Judge 
Story, who delivered the opinion, was whether the act of 1803 
(2 Stat. 203), providing for subsistence and transportation to 
the United States for American seamen, authorized such allow- 
ances to a seaman upon an American vessel who was not an 
American citizen, and he decided that the policy of the act of 
1803 authorized the allowances to foreigners when engaged on 
American vessels. In that opinion he says: <^ There seems a 
studious caution in the act not to confine the relief to Amer- 
ican citizens; but to give the benefit of it to all seamen in the^ 
merchanVa service^ whether natives or foreigners." It is mani- 
fest that Judge Story had not before him any such question 
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as is now presented for decision, and that tlie mere nse of the 
words << merchant's service'- in his opinion can not be an 
authority in the present case. 

The opinion of Attorney-General Legard, in 3 Opin. A. 0.,683, 
was in reply to a question whether the fund for the relief of 
American seamen could be used for allowances to seamen firom 
United States vessels of war. He said : 

<<I have been convinced, notwithstanding a strong first 
impression to the contrary, that the fund in the hands of the 
Secretary of State is appropriated 'to providing for destitute 
merchant seamen only. 

^' The act of 1803 must be read with the act of 1792, to which 
it is merely supplementary, and with the act of 1814. The 
result is that thd fund which your Department is authorized to 
dispose of is charged with a special trust, as it is raised in a 
special way, by deductions out of the wages of merchant sea- 
men. The public service is subjected to rules of its own; and 
the administration of it throughout all its interests, is com- 
mitted to the Secretary of the Navy. The words of the fourth 
section of the act of 1803 are, it is true, very general and com- 
prehensive; but they must be interpreted according to the 
subject-matter and that limits and qualifies them as above." 

Subsequently on being asked to review his opinion he still 
adhered to it, although expressing some willingness to doubt 
the construction he placed upon the act if the practices of the 
Department had been otherwise and the Department of State 
should deem the fund available for the payment to seamen 
from vessels of war. 3 Opin. A. O., 685. It is clear that this 
opinion is no authority in the present case; on the contrary, 
as far as it goes, it is rather an authority in favor of the prop- 
osition that a seaman from a yacht would be entitled to relief^ 
for the Attorney-General had difficulty in holding that the law 
did not apply to the case of a seaman from a vessel of war. 
The ground upon which he finally determined that a seaman 
from a vessel of war was not entitled to the relief was that 
such seamen did not contribute to the fund from which this 
relief was paid. Section 4 of the act of 1803 (now section 
4577, Eevised Statutes) provided that consular officers should 
" provide for the mariners and seamen of the United States 
who may be found destitute within their districts, respectively, 
sufficient subsistence and passages to some port in the United 
States, in the most reasonable manner, at the expense of the 
United States, subject to such instructions as the Secretary 
of State shall give." • • • Section 3 of said act (now sec- 
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tioD 4584, Revised Statutes) provixl^sd that in certain cases 
where seamen were discharged in a foreign country the master 
should pay the consular officer three months' pay over and 
above the wages which might then be due to such mariner 
and seaman, << two- thirds thereof to be paid by such consul 
or commercial agent to the mariner or seaman so discharged, 
upon his engagement upon any vessel to return to the United 
States, the remaining one<third to be retained for the purpose 
of creating a fund for the payment of the passages of seamen, 
citizens of the United States, who may be desirous of return- 
ing to the United States, and for the maintenance of American 
seamen who may be destitute, and may be in such foreign 
port; and the several sums retained for such fund shall be 
accounted for with the Treasury every six months by the per- 
sons receiving the same.'' 

Section 4584, Revised Statutes, which provided for the pay- 
ment of three months' extra wages, one-third of which should 
be covered into the Treasury for the relief of American sea- 
men, was repealed by section 8 of the act of June 26, 1884 (23 
Stat., 53). American seamen on an Americau yacht, when 
discharged abroad prior to the repeal of said section, would 
undoubtedly have been entitled to the three months' extra pay 
therein provided for, and therefore would have come within the 
class for which the fund for the relief of American seamen 
was provided, as stated by Attorney-General Legar^. AsOon- 
gress for very many years past has made additional appropria- 
tions far in excess of the sums provided for out of the wages 
of seamen, that fund can hardly be considered a trust fund as 
indicated by the Attorney-General. If there can have been 
any question as to the status of a seaman in an American 
yacht, prior to the repeal of section 4584, the reasoning, that 
not having contributed to the fund, such a seaman could not 
receive any relief from the fund, no longer applies, because no 
fund created by the contributions of seamen's wages now 
exists for payment of the relief of seamen, all such expenses 
being defrayed by the Government. 

Before the act of August 7, 1848 (9 Stat., 274; now sections 
4214, 4215), was passed, it was nec^essary for a pleasure yacht 
to be either enrolled or registered, the latter in case it was 
intended that the vacht should cruise abroad. In the case of 
a register the yacht, although not actually engaged in trade, 
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would have been subject to all the laws and regulations gov- 
erning merchant vessels and the seamen would have been 
seamen of the merchant marine, therefore, ^^ merchant seamen," 
although the vessel nx>on which they were engaged was not 
in fact engaged in trade. The act of 1848 provided that in lieu 
of register or enrollment yachts might be licensed, but pro- 
vided '' such vessels shall, in all respects, except as above, be 
subject to the laws of the United States, and shall be liable to 
seizure or forfeiture for any violations of the provisions of this 
title," namely, Title 48, Revised Statutes, Commerce and l^avi- 
gation. If seamen upon yachts duly registered prior to 1848 
were entitled to the relief provided for American seamen, it 
would seem that the mere fact that yachts instead of being 
registered might be licensed, and thus exempt ^om some of 
the charges imposed upon trading vessels, should not deprive 
the seamen employed on such yachts from the relief provided 
for American seamen which they would be entitled to if such 
vessels had been registered instead of being licensed. There 
is nothing in the laws to-day that would prevent a yacht from 
being registered, in which case it is clear that the seaman 
employed thereon would be entitled to relief. No difference iu 
principle seems to exist between seamen upon a licensed yacht 
and seamen upon a registered yacht. 

The provision for the relief of seamen has always been, 
broadly construed. It applies not only to American citizens 
upon American vessels, but to foreign citizens upon American 
vessels, and to American seamen upon foreign vessels, and 
lias been held to apply as well to those in the coastwise trade 
and in trade between the United States and the British Pos- 
sessions, the West India Islands, or the Republic of Mexico 
(notwithstanding vessels engaged in such trade are not 
subject to the same rules for the shipping of seamen as vessels 
engaged in the foreign trade), and it has also been applied to 
seamen upon fishing vessels. (Paragraph 175, Consular Reg- 
ulations, 1888.) 

The only argument why a seaman upon a yacht should not 
be entitled to relief is found in the presence of the words 
^'Merchant Seamen" as the subject of Title 53, Revised Stat- 
utes, in which the provision for the relief of seamen is found^ 
and to similar words found in several paragraphs of the 
Consular Regulations; but it is manifest that these words- 
were not used in the places in which they are found to dis- 
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tingoish merchant seamen on pleasnre yachts, bat were 
intended to distingaish seamen npon vessels of war from 
seamen on vessels owned by private parties. 

For the reasons stated above, in addition to those stated by 
Fifth Auditor, I am of the opinion that seamen npon American 
yachts are entitled to the relief provided for American sea- 
men in the same manner and to the same extent as if the 
seamen were upon other private vessels, and, therefore, the 
claim of Mr. Oiiffing will be allowed. 

B. B. BOWLEB, 

Comptroller. 



IN BE APPEAL OF W. H. OWENS, MAIL CON- 
TBAOTOB, FBOM THE DECISION OF THE AUDI- 
TOB OF THE TBEASUBY FOB THE POSTOFFIOE 
DEPABTMENT. 

[Decided Angnst SO, 1894.] 

O., a contractor for carryiug the mails on route No. 21671, sublet the serv- 
ice to B. and H. for $600 .per annnm, the subcontract, however, not 
being filed until April 28, 1894. B. and H. claim payment for service 
from January 1 to March 5, 1894. The Second Assistant Postmaster- 
General notified the Auditor of the filing of the subcontract, and cer- 
tified the performance of the service by B. and H., whereupon the 
Auditor awarded them the sum of $106.67 for the period in question, 
payable out of the amount due O. for that quarter. O. protested 
against this decision, and now appeals from it, because, under the 
requirements of a circular of the Department, he filed the written 
agreement of B., on behalf of himself and H., that he would not 
file their subcontract in the Post-Ofiice Department, and claims the 
■ame as a waiver of B. and H.'s rights under the law of 1878. 

MM : That under the provisions of section 3 of the act of May 17, 1878 
(20 Stat., 62),.the Second Assistant Postmaster-General having noti- 
fied him of the filing of the subcontract and having certified to the 
performance of the service, it was clearly the duty of the Auditor 
to make payment to B. and H., the subcontractors, it being admitted 
that O. had not paid them. The decision of the Auditor is, therefore, 
affirmed. 

Mr. Owens files au appeal from the decision of the Auditor 
of the Treasury for the Post-Office Department, awarding to 
W. A. Barrett and G. L. Hatfield the sum of $106.67, being the 
amount due upon route No. 21671, Gainesville to Dahlonega, 
Ga., for the period from January 1, 1894, to March 5, 1894. It 
appears that the main contract was awarded to Mr. Owens by 
the Post-Office Department and he entered into a subcontract 
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with Barrett and Hatfield ; that said sabcontract was not filed 
in the office of the Second Assistant Postmaster-General until 
April 28, 1894; that when said sabcontract was filed no pay- 
ment had been made by the Post-Office Department upon that 
route for any portion of the quarter beginning January 1, 1894, 
except for temporary service from March 6 to March 20, (39, 
and that under ordinary circumstances, under the provisions 
of section 3 of the act of May 17, 1878 (20 Stat., 62), payment 
could be made to the subcontractors. Mr. Owens claims, how- 
ever, that payment should not be made to said subcontractors 
but should be made to him, the main contractor, because of the 
provisions of a circular issued by the Second Assistant Post- 
master-General on September 15, 1893, which reads as follows: 

*<A11 contractors for carrying the mails on star and steam- 
boat routes are hereby notified that the provision of the act 
of Congress approved May 17, 1878, requiring contractors to 
file their subcontracts in the office of the ^cond Assistant 
Postmaster- General, will hereafter be strictly enforced. 

^^ All such contractors who have executed subcontracts which 
have not been filed in this office are directed to file the same 
at once. 

<< Notice is hereby given that no certification for payment 
will be made for service performed on any star or steamboat 
route after January 1, 1894, until there shall have been filed in 
the office of the Second Assistant Postmaster-General — 

<< First. The subcontract under which the mails are carried; 
or, 

<< Second. A certificate from the original contractor that he 
has not executed a subcontract, but has provided the stock 
and equipment (or steamboat) with which the service is per- 
formed; or, 

^^ Third. A certificate from the mail carrier that he is not 
working under any written agreement which is intended to be 
filed in the Department for recognition or as a lien against 
the pay of the contractor. 

" Attention is invited to the laws and regulations relating 
to subcontracts for mail service attached hereto." 

One of the subcontractors, acting on behalf of himself and 
the other subcontractor, furnished a written agreement in 
accordance with paragraph 3 of said circular, and Mr. Owens's 
claim is, that he having tiled such a written agreement from 
the subcontractors, no payment could thereafter be made to 
them, but all payments should be made to him, the principal 
contractor. 

Section 3 of the act of May 17, 1878, provides that a con- 
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tract made between a contractor and a subcontractor shall be 
filed in the office of the Second Assistant Postmaster-General, 
whose duty it shall be to notify the Auditor of the Treasury 
for the Post-Office Department of that fact, and then provides : 
" And upon the receipt of said notice by the Auditor of the 
Treasury for the Post-Office Department, it shall be his duty 
to retain, out of the amount due the original contractor or 
contractors, the amount stated in said notice as agreed to bo 
paid to the subcontractor or subcontractors, and shall pay 
said amount, upon the certificate of the Second Assistant Post- 
master-General, to the subcontractor or subcontractors, under 
the same rules and regulations now governing the payments 
made to original contractors; ^ and furthermore provided, that 
if satisfactory evidence was produced that the contractor had 
paid the subcontractor, then payment might be made to the 
main contractor. 

In this case it is not disputed that the main contractor has 
not paid the subcontractors. Under the clear and explicit 
provision of the statute above quoted it is not seen how the 
Auditor ^of the Treasury for the Post-Office Department could 
do otherwise, under the facts of the present case, than pay 
the subcontractors, and his action will, therefore, be affirmed. 

What eflfect clause 3 of the circular of September 15, 1893^ 
would have, if any, in cases where payment has already been 
made to the principal contractor for the period for which a 
subcontractor claimed the compensation, is not determined^ 
that question not being involved in the present case; nor is 
any question of the validity of the regulation provided for by 
said circular of September 15, 1893, determined, because the 
subject-matter is not within the jurisdiction of the First Comp- 
troller. 

B» B. BOWLEB, 

Comptroller. 
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IN RE ACT OF CONGRESS CREMATING "LABOR'S 

HOLIDAY." 

The act of Jane 28, ld94, making the first Monday of September in each 
year a legal pablic holiday, "to all intents and purposes in the same 
manner as Christmas/' etc., authorizes payment foi; that day to per 
diem employees who take advantage of the holiday and dt> not work. 

Treasury Department, 
First Comptroller's Ofpiob, 

September 13^ 1894. 

I^B: I am in receipt of yoars of the SOtli altimo, in which 
yon ask whether the act of Congress approved Jane 28, 1894^ 
makiDg Labor Day a legal holiday, ^<to all intents and purposes 
the same as Christmas," etc., carried with it pay for that day 
for per diem workmen on Oovernment rolls who do not work 
on that day. 

The joint resolation, i^[>proyed January 6, 1885 (23 Stat, 
516), provides: 

"That the employees of the navy-yard, • • • and all 
other per diem employees of the Oovernment on duty at Wash- 
ington, or elsewhere in the United States, shall be allowed 
the following holidays, to wit: The first day of January, the 
twenty-second day of Pebraary, the fourth day of July, the 
twenty-fifth day of December, • • • and shall receive the 
Bame pay as on other days." 

By the act of February 23, 1887 (24 Stat., 644), the same pro- 
vision was made for the pay of per diem employees on Memorial 
or Decoration Day, they being by that act allowed that day as 
a holiday. 

The act of June 28, 1894 (Public No. 95), to which you refer 
provides: 

" That the first Monday of September in each year, being 
the day celebrated and known as Labor's Holiday, is hereby 
made a legal public holiday, to all intents and purposes in the 
same manner as Christmas, the first day of January, the 
twenty-second day of February, the thirtieth day of May, and 
the fourth day of July are now made by law public holidays." 

In my opinion this act will authorize you to pay per diem 

employees borne upon your rolls their regular per diems for 

the first Monday in September, although such employees did 

not work on that day. 

0. M. Foreb, 

Hon. Edward Clark, Acting Comptroller* 

Architect^ United States Capitol. 
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tS BE ACCOUNT OF D. T. GUYTON, MAESHAL FOB 
THE NOETHEBN DISTBICT OF MISSISSIPPI. 

[Decided September 26, 1894.] 

G.| marshal for the northern dUtrict of Mississippi, claims fees and 
expenses for serving, in the southern district of Mississippi, warrants 
issued by commissioners in the northern district, the marshal for the 
southern district having deputized him and waived all fees in his favor. 

Held : That the warrants in these oases did not run beyond the district in 
which they were issued, and therefore G.'s fees and expenses in serv- 
ing them can not be allowed. He may be allowed fees and expenses 
for serving the warrants within his district when the defendants came 
with him into his district. 

Marshal Guy ton, in his accoant, claims fees and expenses for 
sandry warrants of arrest served by him in the southern dis- 
trict of Mississippi, said warrants having been issued by com- 
missioners of the northern district of Mississippi, of which dis- 
trict Mr. Guyton was the marshal. He was deputized by the 
marshal of the southern district, who waived all fees in his 
favor. He claims the right to make such arrests in the south- 
ern district by virtue of section 788, United States Revised 
Statutes, and section 1382 of the Annotated Code of Missis- 
sippi. Section 788 reads: 

<'The marshals and their deputies shall have, in each State, 
the same i)owers in executing the laws of the United States 
as the sheriffs and their deputies in such State may have, by 
law, in executing the laws thereof." 

Section 1382, Annotated Gode of Mississippi, is as follows : 

^<If a person commit an offense and be pursued by a sheriff 
or constable and escape from the county of the officer, the officer 
may pursue and apprehend him in any couuty and take him to 
the county in which the offense was committed." 

The real point for decision is whether Marshal Guyton or his 
deputies had any power to serve writs in the southern district 
of Mississippi issued by a commissioner for the northern dis- 
trict^ of Mississippi, even though deputized by the marshal for 
the southern district who waived his fees therefor. 

The question as to whether a warrant of arrest issued by a 
judge of a United States court runs beyond the limits of the 
district of the court out of which the warrant issued, has been 
at different times considered by the courts and the Attorneys- 
General. A careful research fails to find any decided case 
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holding that sach a warrant would ran beyond the district 
from which it issued. Two opinions of the Attorneys-General, | 

however, contain expressions of opinion that sach is the law. 
(2 Opin. A. G., 564, by Attorney-General Taney ; 11 Opin. A. G., 
127, by Acting Attorney-General Ashton.) While Attorney- 
General Taney seems to have been of the opinion that sach a 
writ would run anywhere in the Cnited States, yet he did not 
positively advise that proceeding in the case before him, for 
he said (p. 567) : 

" But as doubts have been stated from respectable authority 
on this point, and an attempt to arrest under such a warrant 
might be forcibly resisted and lead to violence, I advise that 
an application be made to the Chief Justice of the United 
States. If he issues the warrant no one will question its 
legality. If he decide that he has no right to issue it, I shall 
be willing to believe that I have been mistaken in the opinion 
I have formed." 

Acting Attorney-General Ashton, while following the opin- 
ion of Attorney-General Taney as conclusive upon the point, 
suggested, however, that there was another procedure which 
might be adopted, to wit, that under what is now section 1014, 
Revised Statutes; while Attorney-General Black, iu 9 Opin. 
A. G., 2G8, said: 

<< Mr. Jewett, the applicant iu this case, has expressed a 
desire to withdraw his appeal from so much of the decision of 
the Comptroller as involves the charges made for the arrest of 
a criminal in Iowa. For this reason I shall not discuss the 
thkd proposition which you have presented. While I am 
inclined to doubt the power of a circuit court to send criminal 
process beyond the limits of the district in which the court is 
held, it is to be hoped that a question of such magnitude may be 
settled by the judiciary before it shall be again involved in the 
action of the executive departments.'^ 

It has frequently been held that the process of the courts of 
the United States does not run beyond the limits of the dis- 
trict from which the process issues. ( Toland v. Sprague^ 12 Pet., 
300; Ex parte Graham^ 3 Wash. 0. 0., 456; 4 Wash. C. 0.,211; 
United States v. Crawford, 47 Fed. Rep., 561.) All of these 
cases were, however, civil cases, and process in a criminal case 
was, therefore, not directly in issue. In the case of In re 
Manning (44 Fed. Bep., 275), Judge Brown held that << a writ 
or order for the punishment of an officer of the court for con- 
tempt, under section 725, Revised Statutes, can not run to the 
marshal of another district. The accused, if in another districts 
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can only be reached through a proeeediog for his arrest there, 
as for a criminal offense, and then roust be transferred by 
order of the court there, under section 1014, Revised Statutes.'' 
His holding, following numerous cases cited by him, that a 
contempt under section 725 was a criminal offense against the 
United states, necessarily made the decision that in such a 
case the process should not run into a district other than the 
one from which it issued, a decision that a warrant of arrest 
in a criminal case is limited to the district of the court issuing 
the same, and is a case directly in point. 

Justice Lamar, in Walker v. Lea (47 Fed. Rep., 645), which 
was an application for a writ of habeas corpus by a deputy 
United States marshal for the western district of Tennessee, 
who was arrested in Mississippi for carrying concealed 
weapons contrary to the laws of Mississippi, the facts in the 
case being that the deputy marshal had attempted to arrest a 
person in Mississippi on a warrant issued from the court of the 
western district of Tennessee, said: 

<^In this case the relator was a deputy United States marshal 
for the western district of Tennessee, and the warrant which 
he had for the arrest of Bowers had been issued by a United 
States commissioner for that district. 'So part of his district 
extended into Mississippi. The warrant was effective only in 
the western district of Tennessee." 

In that case the relator justified his proceeding, as does 
Marshal Guyton, under section 788, Revised Statutes. Justice 
Lamar in answer thereto used the following language (p. 649) : 

" It was never intended by that section to enlarge the terri- 
torial jurisdiction of the United States marshals and their 
deputies, which is the logical effect of the construction con- 
tended for. That section must be read and construed in pari 
materia with section 787. When so read, it means simply that 
the marshals and their deputies, within their respective distriotSy 
shall have, in each State, the same powers in executing the 
laws of the United States, as the sheriffs and their deputies in 
such States may have, by law, in executing the laws thereof." 

(See also In re Alexander^ 1 Lowell's Dec, 530 ; United States 
V. Haskinsy 3 Sawyer, 267, 269; United States v. Pope^ 24 Int. 
Rev. Record, 29; United States v. Jacobi, 4 Amer. Law Times 
R., 148; and 1 Wool 0. 0., 422, 425.) In all of these cases the 
question whether a warrant of arrest would run beyond the 
district from which it issued was discussed although not 
specifically decided, and the power to serve a warrant of 
9224 21 
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arrest in a district other than the one in which it issned was 
doabted. 

It seems clear, nnder the decision In re Alexander and United 
8tate$ y. Orawfardy Bupra^ and the dicta above referred to, that 
warrants for arrest in criminal cases can not be served outside 
of the district from which they issued. It follows, therefore, 
that Marshal Gayton can not be allowed his fees and expenses 
for servinfi^ sach warrants in the southern district of Missis- 
sippi, of which he was not the marshal. Where, however, 
the defendants came with him within his district, he would 
have the power to serve the warrants after the defendants 
came within his district In such cases, therefore, he may be 
allowed the fees for serving the warrants within his district, 
and mileage and expenses incurred within the district, but 
not those without the districti 

B. B. BOWLEB, 

CinnjftroUer. 
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ACCOUNTS. 

SeeREOPRinNO Acconirrs; Marshals; Clkrks, eto. 

ADDITIONAL COMPENSATION. 
See Extra Compbnsatiok. 

ADVERTISING. 

1. In E.'s aoconnts there ure payments for adyertising the pendency of 

« petition for the establishment of a timber reservation under sec- 
tion 24 of the act of March 3, 1891 (26 Stat., 1095), but no written 
authority for the advertising accompanies the bill as required by 
section 3828, Revised Statutes. 
ffM: That the requirement of section 3828 is complied with by a 
general circular of instructions, and it is not necessary to file 
autho^rity with each particular bill. (10 Fed. Rep., 616.) 103. 

2. The company presents a claim for $3.85 for advertising sale of Gov- 

ernment property which has been allowed and ordered paid out of 
the permanent annual appropriation under section 3689, Revised 
Statutes, ''to refund money received and covered into the Treas- 
ury before the payment of legal and just charges against the same." 
Held : That under sections 3617 and 3618, Revised Statutes, the entire 
proceeds of such sales must be covered into the Treasury. The 
payment of this claim out of the proceeds of sale prior to its 
deposit would have been unlawftil. The appropriation in section 
9689 is therefore not available, and the amount will be disallowed. 
108. 

APPEALS FROM SIXTH AUDITOR. 

See PosTMASTRRS; Mail Contractors. 

APPROPRIATIONS. 

1. G. was an assistant superintendent at $8 per day f^om July 1 to Augnst 
5, 1892. The act of August 5, 1892, containing the appropriation 

■ for the fiscal year 1893, provided a limit of $6 a day for such serv- 
ices. The appropriations for the fiscal year 1891 were, by joint 
resolutions, extended until the sundry civil act was passed on 
August 5. 

HM: That the limitation found in the act of August 5, 1892, does 
not affect the appropriations continued by the joint resolutions^ 
said limitation being effective only from August 5. G. will there- 
fore be allowed compensation at $8 per day ftom July 1 to Augnst 
5. 35. 

323 
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S. An Appropriation to pay a s: Jary for a fixed period at a certain rat» 

per month, althoagh the total amount appropriated is leas than 

wonld be required at that rate, can not be increased by tbe Treae- 

nry Department to carry out the evident intention of Congress. 

114. 
8. The annual appropriations for heating apparatus and for repairs ta 

public buildings are not available for putting in elevators, oom- 

pletion of plumbing, etc., in buildings in course of erection, when 

the specific appropriations for the construction of such bnUdinga 

are exhausted. 257. 

4, The expense of '* fire hose and racks therefor" for public buildinga 

is a proper charge against the appropriation for ''repairs and 
preservation of public buildings." 288^ 

5. The expense of repairing, heating, and hoisting apparatus in all 

public buildings under the Treasury Department is a proper 
charge against the annual appropriation for "heating apparatus- 
for public buildings," except when a special appropriation for th» 
repair of a building specifically includes such repairs. 290. 
8. For payment of claim of G. W. Willfong, under act of March 3,. 
1847. 21. 

7. For building for Army Medical Museum and Library; carried to- 

surplus fund. 29. 

8. Remaining on the books of the Treasury for two fiscal years— snrploa 

fund. 82. 

See Advkrtisinq, No. 2; District Attornxts, No. 10. 

ARBITRATION, BERING SEA. 

See Extra Cohpensatiok, No. 4. 

ARMY OFFICERS. 

See MiLVAGR, Nob. 1, 2, 3; Extra Compsnsation, No. 4^ 

ASSISTANT ATTORNEY. 

See District Attornbts, Nos. 2, 10, 17. 

ASSISTANT TREASURER, UNITED STATES. 
See Oath or Office, No. 3. 

ATTENDANCE. 

See Crier; Clerks, United States Courts; Marshals; District 
Attorneys; Commissioners, United States Courts, No. 4. 

ATTORNEY. 

1. Congress appropriated $135 to pay the claim of one Scott. A draf% 
in his favor was issued on an account stated and delivered to B.^ 
an attorney who succeeded the firm originally employed by Scott. 
Said draft remaining unpaid for three years, the amount was cov- 
ered into the Treasury to Scott's credit on account of ** outstand* 
ing liabilities.'' B. claims a reasonable attorney's fee, and the 
Auditor has stated an account in his favor for $45 payable from 
the amount standing to ScotVs credit. 
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Meld: That Scott's claim, not being one for procuring the payment 
of which an attorney's fee is provided by statute, there is no war- 
rant of law for the payment of compensation to his attorney from 
the amount standing on the books of the Treasury to his credit. 
B.'s claim will, therefore, be disallowed. 1^ 

See District Attornbts. 

BOUNDARY COMMISSION. 

See Officb and Offiobr, No. 1. 

BOX RENTS. 

See Postmastbrs, Nos. 1, 2, 3, 4. 

OHARGfl D'AFt'AIRES. 

See Diplomatic Officers. 

CIECUIT COURTS OF APPEALS. 

See Clerks, United States Courts, No. 6; Oath of Office, No. 1. 

CLERK TO COMMITTEE. 

See House of RspRESEirrATiVES, Nos. 1, 3, 6, 7, 8, 9. 

CLERKS IN EXECUTIVE DEPARTMENTS. 
See Extra Compensation, Nos. 1, 2, 3, 4. 

CERTIFIED COPIES. 

See Clerks, United States Courts, No. 3. 

CLERKS, UNITED STATES COURTS. 

1. Fees allowable to clerks of United States conrts for making final 
records. 60. 
' 2. A clerk, under order of the court, furnished certified copies of an 
order of court to yarious officers, and charges therefor, under sec- 
tion S28, Revised Statutes, 10 cents per folio. Such fees must be 
allowed. (United Siatee v. Jones, 147 U. S., 672, 674.) 

8. Section S28, Revised Statutes, relating to docket fees, index fees, 
etc., construed. 

4. A docket fee will be allowed in contempt proceedings, such a pro- 

ceeding being a ''cause" within the meaning of section 828, 
Revised Statutes. (37 Fed. Rep., 470; 42 ibid., 392; 45 ibid., 
531.) 64. 

5. C, a clerk of the United States circuit and district courts, includes 

in his accounts per diem charges for attendance on the court at 
Columbus when the judge was not present and the court was not 
actually in session. The practice was, upon the adjournment of 
court at Columbus, for the judge to return to Cincinnati and there 
hear such further business belonging to the Columbus division as 
should from time to time be presented, the entries being sent to 
Columbus, where the deputy clerk made the journal show the 
opening of the court, the entry of the order, and the dosing of 
the court, as if the judge were present. 
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Meld: 1. That under the proTisions of the clause in the aet of 
March 3, 1887 (24 Stat., 541), such per dienui can not he allowed. 
(MoMullen ▼. United State$, 146 U. S., 360, and United StaUe ▼. PiU 
many 147 U. S., 669, distingnisfaed.) 2. That on the disoovery of 
this new material evidence, to wit, that the court was not actually 
in session on the days in question, the accounting officers having 
acted under a mistake of fact, induced hy the statement on the 
regular printed blanks used by C, that the coprt was actually in 
session, the Comptroller is authorized to reopen C.'s aocounts 
already settled and recharge against him the per diems so erro- 
neously allowed and paid. 78. 

6. M., a clerk of the circuit court of appeals, claims certain per diem 

fees, mileage, and eziMsusee in addition to his salary of $3,000, said 
olaims being based upon the language of the act of March 3, 1891 
(26 Stat., 826), creating said courts. He also claims expenses 
incurred in going to the organization of the court in his circuity 
and prior to his appointment. 
Held: That the salary provided for the clerk of the court is exclu- 
sive, and no per diem fees, mileage, or other compensation can be 
allowed. He may be allowed as part of the necessary expenses of 
his office, when approved by the court, his actual expenses in going 
to attend the sittings of the court. There is no law authorizing 
the payment of M.'s expenses prior to the date of his appointment 
as clerk. 98. 

7. It having long been the practice to allow to the clerk a docket fee 

when a case is transmitted from the district to the circuit court, 
the same principle requires the allowance of a docket fee when a 
case is transferred from one division of a district to another divi- 
sion having a dififerent clerk. 116. 

8. When various orders of the court are entered at one time as one con- 

tinuous record, under the 8th clause of section 828, Revised Statutes, 
the fee allowable therefor is only 15 cents for each 100 words, and 
not 15 cents for each order less than 100 words, as If they had con- 
stituted separate orders. 197. 

See Examiner. 

COMMISSIONERS, UNITED STATES COURTS. 

1. Under section 1014, Revised Statutes, providing for return by the 
commissioner of copy of process with recognizances of witnesses 
to the office of the clerk, a charge per folio for transcript of pro- 
ceedingH will be allowed. ( Unittd States v. Barber, 140 U. S., 167; 
34 Fed. Rep., 211 ; 38 ibid., 542.) 77. 

3. Wherever a rule of court requires a transcript of proceedings to be 
sent by the commissioner to the clerk, the commissioner will be 
allowed fees for whatever is required, by the rule of court, in each 
particular case, to be incorporated in said transcript. {United 
States V. Van Dtuiee, 140 U. S., 169; United States v. Taylor, 147 U. S.» 
695.) 77. 
These fees will not be allowed for copies when, by the order of oonrty 
the originals are to be sent. 77. 
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3. No fee will be allowefl for "copies of process when defendants are 

not held to appear for trial/' {Daviei y . United 8taie$, 23 C. Cls. R., 
468.) 77. 

4. Certain commissioners claim per diems for taking bail, the prisoners 

being brought before them on a capias from a coart, the amount 
of the bail being fixed in the capias. 
Held: That the service is not sach a "hearing and deciding on crim- 
inal charges" as is contemplated by the statute to entitle the com- 
missioner to a per diem of $5. 172. 

ft. H., a circuit-court commissioner presents claims for $750 for services 
as referee under order of the court. Said accounts are allowed by 
the Attorney-General, but do not have the approval of the court 
required by the act of February 22, 1875 (18 Stat., 3d3), for com- 
missioners' accounts. 
Held: That the fee for the services rendered by H. is fixed by clause 4 
of section 847, Revised Statutes, which fee is by section 823 exclu- 
sive. The claims as presented, not being made under that section 
nor approved by the court, will be disallowed. 210. 

ft. The appropriation "miscellaneous expenses, United States oourts," 
can not be used for pajrment of a refejee. 210. 

7« G., a United States circuit-court commissioner for the northern dis- 
trict of New York, claims fees for taking and authenticating depo- 
sitions of defendant and his witnesses as well as witnesses for the 
prosecution. He also claims such fees when the defendant is dis- 
charged as well as when he is committed. 
Held: That, as section 1014, Revised Statutes, provides that the form 
of procedure in such cases shall be agreeably to the usual mode of 
process in the State, and as the New York Criminal Code required 
the taking, authenticating, and transmitting of defendant's state- 
ment and the depositions of his witnesses, the fee provided by 
section 847, Revised Statutes, of 20 cents per folio, will be allowed. 
As the service is required whether the defendant is discharged or 
held, the fee will be allowed in either case. 213. 

ft. T., a United States commissioner, claims fees in contempt proceed- 
ings which were had before him, Justifying his right to said fees 
under a rule of the oourt in his district authorizing commissioners 
to punish for contempt. 
Held: That notwithstanding the doubt as to the commissioner's 
Jurisdiction in contempt proceedings (29 Fed. Rep., 900 ; 43 ibid., 
510), the fees claimed will be allowed, as T. was acting in good 
faith under a rule of oourt which purported to confer upon com- 
missioners the authority he has exercised in such proceedings. 
(36 Fed. Rep., 77.) 101. 

COMMISSIONS. 

E., disbursing clerk of the Interior Department, was appointed by 
the Secretary of the Interior as disbursing agent of the appro- 
priations for the completion of a public building in Utah. He 
claims a commission of three-eighths of 1 per cent on the amount 
disbursed. 
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COMMISSION&-<:;outinued. 

Held: That no oorapenBatioa can be allowed to E. for such serr- 

Bee Rbopbionq Accounts, No. 2. 

COMPATIBLE OFFICES. 

See Office and Officer; House of BBPRESBMTATnrBS, No. 7; 
Extra Compensation, No. 4. 

COMPENSATION. 

See Extra Compensation. 

CONGRESS. 

See House of BsPRESBNTATiyBS. 

CONSTRUCTIVE ATTENDANCE. 

See Clerks, United States Courts, No. 6. 

CONSULAR OFFICERS. 

1. D. was appointed oonshl at Breelan in 1889. On Angnst 12, 1890, he 
was transferred to Fnrth, a feed commercial agency. He reached 
the United States on leave of ahsenoe July 21, 1893, and neyer 
retained to his post,«hi8 saocessor heing appointed shortly there- 
after. He claims transit salary from Breslan. The State Depart- 
ment lefhsed to approve the claim. 
Held : That the claim mnst he disallowed, as the transit was not made 
within a ** reasonable time," as required by paragraph 539 of the 
Consular Regulations. The allowance is also prohibited by sec- 
tion 1740, Revised Statutes. 164. 

3. A., whose commercial agency is not included in Schedules B and C 

of the consular service, paid into the Treasury $476 as an excess of 
fees for the fiscal year 1892. He now presents a voucher approved 
by the State Department for rent^ $57.90, paid by hiln for the first 
half of that year. 

Held: That the provision in paragraph 548 of the Consular Regula- 
tions, prohibiting the use of surplus fees for one year for pay- 
ment of office rent or clerk hire for another year does not apply 
to this case, and the claim may be allowed in the settlement of 
his accounts for 1893. 165. 
8. The commercial agent at Roubalx is compensated by fees, and hav- 
ing ceased to hold office on June 12, 1898, he claimed the right to 
retain the maximum compensation of $2,500 for the year ending 
June 80, 1893, but was allowed only the pro rata amount for the 
time served, which settlement he asks to have reviewed. 

Held: That paragraphs 463 and 548 of the Consular Regulations 
support the prevailing practice to allow only the pro rata amount 
for the time served, although during that period the agent may 
have collected more than the yearly maximum. The settlement 
will, therefore, stand. 174. 

4. P., agent and consul-general at Cairo, includes in his account for 

contiDgont expenses a voucher for $250 paid to one Q. for messen- 
ger service, which voucher is disallowed by the Auditor on the 
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ground that G. was paid as clerk for the same period. The Secre- 
tary of State allotted to P/s office $500 for clerk hire and has 
approved both allowances to G. 

Held : That G. not being an officer of the United States, nor a per- 
son in the public service whose compensation is fixed by law or 
regulations, sections 176^1765 of the Revised Statutes do not 
apply, and as the Secretary of State has approved both allowances, 
the amount will be allowed to P. in the settlement of his account. 
206. 
a. R., the consul at Hamburg, paid to B., who is his clerk at $1,200 per 
annum, $150 for messenger service, the latter payment being dis- 
allowed by the Auditor on the ground that its payment to B. is 
prohibited by section 1765, Revised Statutes. 

Held: That section 1765, Revised Statutes, does not apply, for the 
expenditure of the appropriation for clerks at consulates (27 Stat., 
504) is within the discretion of the consul, and B. is not, therefore, 
a person whose compensation is fixed by law within the meaning 
of that section. The $150 will be allowed in the settlement of Jl.'s 
accounts. 209. 

6. N., United States consul at Trieste, has drawn a draft for $449 JO, 

expenses incurred in the transportation of the remains of H., his 
predecessor, to the United States. H. died on January 81, 1894, 
eleven days after turning over his office and while awaiting the 
steamer on which he had engaged passage to the United States. 
Held: That H. died while in the discharge of his official duties 
within the meaning of the appropriation for transporting the 
remains of diplomatic and consular officers, act March 1, 1893 (27 
Stat., 500). The draft will, therefore, be paid. 282. 

7. The fee of $2.50 for certified copies of landing certificates is an official 

fee. 264. 

8. M., consul at Smyrna, presents an account for his salary in transit 

from his home in Danville, 111., to his post, from August 19 to 
October 9, 1893, fifty-two days. Two days were occupied in going 
from Danville to Washington; five days were spent in Washing- 
ton, and forty-five days in travel between Washington and 
Smyrna, including a detour to Aix-la-Chappelle and delays by 
quarantine and other causes. The Consular Regulations tx the 
maximum allowance for transit from Washington to Smyrna at 
forty days. The Fifth Auditor has allowed Mr. Madden a total 
of forty-two days, including the two days occupied in transit 
from his home to Washington, disallowing the five days in Wash- 
ington and five days as excess over the transit period allowed bv 
law. 
Held: That under the provisions of section 1740, Revised Statutes, 
M. is entitled to payment for time occupied in transit from his 
home to Washington (two days), in addition to the maximum of 
forty days allowed for transit from Washington to his post, sec- 
tion 4 of the act of June 11, 1874 (18 Stat., 70), not being intended 
to limit transit salary to the time occupied in going from Wash- 
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ington to his residence at the termination of his period of service. 
The disallowance of ten days' salary as made by the Auditor will 
stand. 279. 

9. 8. W. P., who was commercial agent at St. Christopher, a "fee 

agency," left his post on leave of absence, appointing, with the 
approval of the Department of State, L. U. P. to take charge of 
the agency. L. H. P. received no formal commission, nor did he 
execute bond. He remained in charge as vice-commercial agent 
from September 12 to December 31, and has received and retained 
certain fees as his compensation. He presents aooounts for servicea 
rendered by him to American vessels, and for fees collected by^ 
him. His successor having been appointed, S. W. P. did not return 
to his post. He claims one-half of the fees for services rendered 
by L. H. P. to American vessels. 

Held : That as under the law and the Consular Regulations vice- 
commercial agents are required to give bond before entering upon 
the discharge of their duties, L. H. P.'s failure to do so will pre- 
clude the payment to him of his accounts for services to American 
vessels, although such portion of the fees collected and retained 
by him as would be allowed as compensation to a reg^ar vice- 
commercial agent can not be recovered back. 282. 

8. W. P.'s claim for one-half of the fees for services rendered by 
L. H. P. to American vessels is disallowed, as any right which he 
might have to a portion of these fees is derived through L. H. P., 
and the latter's claims have been disallowed. 282. 

10. H., consul at La Guayra, was granted thirty days' leave of absence 

by the Department of State in March, 1894. He remained at his 
post until May 10, receiving the salary to that date, his successor 
taking charge on the 11th. Not having taken his leave he claims 
it from May 2, together with twenty-eight days' salary while in 
transit to his home. The claim for salary while on leave is dis- 
allowed by the Department of State, but he is allowed by that 
Department salary in transit ft'om May 11 to June 14, being eleven 
days in excess of the time fixed by the Consular Regulations for 
transit from La Quayra to Washington. 
Held : That as H. was out of oflBice from May 11, no Balxry as if on 
leave of absence can be allowed. The Secretary of State having, 
pursuant to section 4 of the act of June 11, 1874 (18 Stat., 70), fixed 
the maximum transit salary to be allowed for transit Arom La 
Guayra to Washington, salary for that time only can be allowed, 
and in addition the time in transit from Washingto:i to his home. 
294. 

11. L., a consular agent at Alexandria, Egypt, collected from rag inspect- 

ors certain fees (5 cents a bale) during the fiscal year 1893, for 
certifying to the disinfection of rags coming to the United States, 
such certificate being required by a regulation of the Treasury 
Department. He claims these fees as unofficial. 
Held: That the fee for every service rendered on behalf of the 
United States is not necessarily an official fee. The President not 
having reported the fee in question to Congress as an official fee, 
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in accordance with section 1745, Revised Statntee, it is presumed 
to have been his intention to treat it as an unofficial fee, and it wiUi 
be so considered in the settlement of the accounts of consiilar offi- 
cers. 70. 
12. F., who is marshal of the consular court at Amoy, was granted by 
the State Department leave of absence for sixty days, and left his 
post July 1; 1893. He has drawn a draft for his salary from that 
date to October 18, 1893, covering his leave and fifty days' transit. 
The acting consul has drawn a draft for the 4mlary of a person 
acting in place of F., which draft has not been approved by the- 
State Department, but F.'s has been so approved. 
Held: That by paragraph 442 of the Consular Regulations, F.'s leave 
of absence was authorized, and he being still in office during his 
leave of absence is entitled to the salary of the office. As no pro- 
yision is made for^he payment of a person acting as marshal dur- 
ing the temporary absence of the regular incumbent, the draft of 
the consul for such payment can not be paid. 168. 

See Diplomatic Officers. 

CONStlLAR REGULATIONS. 

See CONSULAB Officbrs; Diplomatic Officers. 
See also table of paragraphs cited, page xi v. 

CONTEMPT PROCEEDINGS. 

See Clerks, United States Courts, No. 4; Commissioners, Unitei>- 
States Courts, No. 8. 

CRIER. 

Where by statute a court crier is allowed a per diem for his actual 
attendance, no compensation can be allowed when another acts in 
his place. 2. 

DEPOSITIONS. 

See Commissioners, United States Courts, No. 7; District 
Attorneys, No. 16. 

DIPLOMATIC OFFICERS. 

1« H.y who was second secretary of legation to Japan, was instructed 
by the Department of State to take charge of the legation at 
Korea, as charge d'affaires ad interim, during the absence of the- 
minister resident. He arrived at Seoul on June 6, 1893, but as the 
minister resident had not yet left his post, he did not actually 
take charge of the legation until July 1. He turned over the 
legation on September 1 and reached Tokyo, his regular post of 
duty, on the 15th. The salary of the minister resident at Korea is 
$7,500. 
Held : That under section 1686, Revised Statutes^ H. is entitled, in 
addition to his regular salary as second secretary of legation to- 
Japan ($1,800 per annum), to one-half of the salary of the minis- 
ter resident at Korea, firom May 27, the time when he left hia 
regular post, until September 15, the date of his arrival at Tokyo- 
on his return. 242. 
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DIRECT TAXES. 

1. F. preseats ft claim ander act of March 2, 1891 (26 Stat/, 822), for 
refrmdment of moneys paid for lands sold for direct taxes in South 
Carolina, claiming as assignee of the person to whom the certifi- 
cates were originally issued; said certificates and the transfer are 
Alleged to have been lost or destroyed. The proof of F.'s owner- 
ship not being satisfactory, the claim was referred to the Court of 
Claims. In December, 1893, F. filed a formal assignment to him 
by the original owner, and the claim is again before this Depart- 
ment on tl\is additional proof. 
Held : That under section 11 of the direct-tax act of Jane 7, 1862 
(12 Stat., 425), the certificates were mere evidence of title, and 
the act of 1891 not requiring their production, the claim will be 
allowed, it appearing by sufficient proof that F, it the party 
legally entitled to receive payment. IIL 

DISBURSING AGENT. 

See Commissions. 

« 

DISINFECTION OF RAGS. 

See CoNBULAH Offickrs, No. 11. 

DISTRICT ATTORNEYS. 

1. A United States attorney is entitled to the regular fees for his serv- 
ices in Chinese habeas corpus cases. Following Hillbam v. Untied 
i9to<0t (27 C. Cls. R., 547). 15. 

d. 8., a United States district attorney, in his accounts for the quarter 
ended September SO, 1893, includes per diems for attendance of the 
assistant district attorney before a United States commissioner. 
He claims the right to make this charge under the clause in the 
act of August 5, 1892. (27 St-at, 385.) 
Held: That the provision for a per diem for attendance of an 
assistant is for the fiscal year 1893 only, and not being of a per- 
manent character and not being repeated in the appropriation 
act for the fiscal year 1894, the amount in this case will be dis- 
allowed. 86. 

3. J., a United States district attorney, presents a claim for $250, for 
• special compensation for services rendered on behalf of officers of 
the United States whom plaintiflfs, by a bill in equity in a State 
court, sought to enjoin from prosecuting their work as engineers, 
such officers acting under authority of the War Department. The 
bill was dismissed by the plaintiffii without prejudice. J.'s claim 
was allowed by the Attorney-General in the sum of $150, payable 
from the appropriation ''special compensation district atlorneys." 
Held : That, as by section 299, Revised Statutes, the fees for such 
services must be assimilated, aa near as may be, to those provided 
by law for similar services, and a fee of $20 on a " final hearing 
in equity" being provided by section 824, no larger fee seems per- 
missible, although on a statement of account in accordance with 

^ section 824 other fees may be found to be allowable. The claim 
as presented can not be allowed. 117. 
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4. L.y a United States district attorney, presents a olaim for $290, for 

serrioes in a State ooart within his distriot, on behalf of defend- 
ant, a United States Army officer. The amount claimed was 
allowed by the Attorney-General as payable from the appropria- 
tion *' special compensation district attorneys." On October 14, 
1893, the amonnt was disallowed by the Comptroller on the ground 
that during the year in which the serviees were rendered L. 
leoeived his maximum personal compensation. He now asks thai 
the decision of the Comptroller be reyiewed. 

Held: (1) That the services rendered in this case were rendered in 
his official capacity as district attorney, as required by seetion 399, 
Reyised Statutes. 

(2) Fees earned in such cases are emoluments of his office required, 
by section 883, to be included in his semi-annual returns, and as he 
has already received his maximum for the year, nothing can be 
allowed. 121. 

5. B., a United States district attorney, presents a claim for $150, as 

special compensation for filing a bill in equity in a United States 
eirouit court, the suit not being prosecuted to a final hearing. 
The Attorney-General has allowed him $75, payable from the 
appropriation '* special compensation district attorneys.'' 
SM: That the claim being for services rendered in a United States 
eonrt, sections 823, 824, Revised Statutes, govern ; and no fee con- 
tained in section 824 being applicable to this case, the salary of 
$200 provi(led by section 770 being for '* extra services," covers 
the services, as no^ specified compensation is ''otherwise expressly 
provided by law." ($823.) (Oiftton v. P«tor«, 150 U. S., 342, 347.) 
123. 
0. B., a United States district attorney, claims, and was allowed by the 
Attorney-General, $60, as special compensation for services ren- 
dered, under direction of the Attorney-General, in defending the 
United States in a suit brought pursuant to section 6, act March 
3, 1887 (24 Stat., 505). 
HM: That the fee bill, sections 823, 824, etseq,, govern, as well 
when the United States is defendant as when it is plain tiif, and 
but $10 can be allowed as the fee in a case at law. (Baahaw t. 
United States, 47 Fed. Rep., 40; 50 ibid., 749.) 126. 

7. N., a United States district attorney, presents a claim for special 

compensation in the sum of $50 for filing a bill in equity and 
procuring a decree for the cancellation of a patent erroneonsly 
issued. The services were performed by direction of the Attorney- 
Gkneral, who approves the bill, payable out of the appropriation 
"special compensation district attorneys." 
Held : That section 824, Revised Statutes, having provided a fee of 
$20 ''on a final hearing in equity," and the fees contained in sec- 
tion 824 being, by section 823, made exclusive, no other compensa- 
tion can be allowed. {Baehaw ▼. United States, 47 Fed. Rep., 40; 
50 ibid., 749.) 129. 

8. W., a United States district attorney, presents a claim for $1,500 for 

services in two cases in State courts, subsequently removed to the 
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United States ciroait ooart, said snits being against officers of the 
United States. The Attorney-General approved the bill for $1,000, 
of which $400 were for serrices rendered while W. was district 
attorney and $600 for servioen after he went oat of office, the $400 
payable from the appropriation ''speoial compensation district 
attorneys " and the $000 to be reported to Congress for a deficiency 
appropriation. 

Held: (1) That W., not having been commissioned as special 
assistant and not having taken the oath required by section 906, 
Revised Statutes, and no certificate as required by section 965 
haviug been famished by the Attorney-General, the $600 can not 
be allowed at the present time, nor is there any appropriation now 
available. 191. 

(2) W. having received, daring the year in which these services 
were rendered, the maximam compensation allowed by law, the 
$400 charged for services while he was district attorney can not be 
allowed. 191. 
9. I., a United States district attorney, presents a claim for special com- 
pensation for services rendered in pnrsnance of the act of August 
1, 1888 (25 Stat., 957), and by direction of the Attomey-Oeneral 
at the request of the Secretary of the Treasury, in the United 
States court within his district, in proceedings to coudemn lands 
for a site for a public building. 

Held: (1) That on the presentation of a bill rendered in accord- 
ance with section •824, Revised Statutes, the fee prescribed by 
that section can be allowed, and no more. 199. 

<2) That it is the duty of a district attorney, by section 771, 
Revised Statutes, to prosecute every suit brought by the United 
States in any United States court within his district, his compen- 
sation therefor being fixed by section 824, which fee is, by sec- 
tion 829, made exclusive. 199. 

(9) That suits for condemnation of lands for the public use are 
like all other suits, and come within the provisions of sections 
771, 829, 824, Revised Statutes. 199. 

<4) Payment of extra compensation in this case is prohibited by sec- 
tions 1764 and 1765, Revised Statutes. No provision for extra 
compensation for such services existed prior to the act of June 
20, 1874 (18 Stat., 109), and therefore the proviso in section 8 of 
that act for extra compensation ''as now [then] allowed by law," 
does not apply to this case. (Smith v. United Statee^ 26 C. Cls. R., 
568; Cole\and Taggarty. United Statee,2SC. Cls. R.,501; Gibe&n 
V. Peter$f 150 U. S., 942.) The statutes, decisions of the courts, 
opinions of the Attorneys-General, and the practice of the account- 
ing officers of the Treasury Department relating to the salary, fees, 
and special compensation of district attorneys reviewed. 199. 

{5) Unless a claim is clearly allowable under the law, it is the duty 
of a Comptroller to disallow it. The claimant, if dissatisfied with 
the action of the accounting officers, has a remedy in the courts, 
whereas the decision of the Comptroller, if against the Government, 
is final and conclusive. ($ 191, R. S.) 199. 
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Semite : That there is no authority of law for the allowance of special 
compensation to district attorneys for their services in examining 
titles to lands sought to be acquired by the United States by con- 
demnation or otherwise. 133. 

10. '£,f a BiMcial assistant United States attorney, has been allowed by 
the Attorney-General $4,0i0 for his services in the year 1892 and 
$2,020 in 1893, payable from the appropriation *' pay of special 
assistant attorneys United States courts.'' The Auditor has found 
nothing due, because the appropriations for 1882 and 1893 are 
exhausted. 
Held : That the Attorney-General, tinder section 363, Revised Stat- 
utes, haying power to employ special assistant attorneys, the 
elaims should be examined and settled as valid obligations and 
certified to Congress in the usual way for a deficiency appropria- 
tion. (Skipman v. United States, 18 C. Cls. R., 138; Dougherty v. 
United States, 18 C. Cls, R., 496.) 176. 

XL W., a United States attorney, presents a claim for services rendered 
within his district, by direction of the Attorney-General, in oases 
in the United States courts in which the United States is a party 
defendant, but which are in the hands of a special assistant attor- 
ney. The bill includes several items for services rendered in con- 
ferring with said special assistant attorney and in preparing briefs 
in said cases. The bill is approved by the Attorney-General, 
payable from the appropriation ''special compensation district 
attorneys." 
Held : That the fees provided by section 824, Revised Statutes, apply 
to the services rendered in the cases in court and are, by section 
823, exclusive. For services in the preparation of cases no fee is 
provided by seotion 824 and no compensation can be allowed. 180. 

12, A United States district attorney, for examinations before commis- 
sioners of persons charged with crime, is entitled to, but one per 
diem on any one day without regard to the number of cases in 
which he appears, either before the same or different commis- 
sioners. 182. 

18. M., United States attorney for the southern district of New York, 
presents a claim for defending a United States oflSoer in the New 
York city court; also a claim for advice to, and preparing con- 
tracts for, the Commissioner of Immigration. Said claims are 
allowed by the Attorney-General for $350 and $25, respectively, 
payable firom the appropriation "special compensation district 
attorneys. 
Eeld : That Tf hatever fees are allowable for such services would, in 
the case of other district attorneys, be included in the emolument 
returns required of them by sections 833, 834, Revised Statutes. M. 
receiving, by section 770, a salary (equal to the maximum allowed 
other district attorneys) " for all his services,'' the services in the 
present claims are covered by his salary, and no extra compensa- 
tion can be allowed. 184. 

14. District attorneys claiming per diem fees under paragraph 8 of sec- 
tion 824, Revised Statutes, for attendance on the court at their 
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place of abode, will be reqnired to elate in the oath to their 
acconnte that each fees are for days upon which they were- 
actaally and neceaiarilff in attendance on the court. 196. 

15. E., a United States attorney, under instructions firom the Secretary 

of the Treasury, defending a deputy collector of internal revenue 
in a criminal proceeding, removed under section 643, Revised Stat- 
utes, from a State court to the United States circuit court. He 
was allowed a fee of $50 by the court, which was approved by the- 
Secretary of the Treasury. 
JSeldj That the word " suit " in section 827, Revised Statutes, inoludea 
a criminal as well as a civil action, and the policy of the sectioik 
requires a defense, at the expense of the United States, as much 
in the former as in the latter class of cases. E.'s account will 
therefore be allowed. 199. 

16. D., a United States attorney, presents an account for services in argu- 

ing a case in the circuit court on appeal from the district court of 
his district before a circuit judge of his district while sitting out- 
side of D.'s district. The Attorney-General has approved the 
account in the sum of $1,068.95. 

F., a United States attorney, presents a similar claim to that abovo 
approved by the Attomey-(}eneral in the sum of $288.10. 

8., a United States attorney, presents an account for taking depo- 
sitions at points within and without his district, in a case in which 
the United States was interested, charging $5 a day for his attenda 
ance and regular mileage. The account is approved by the Attor- 
ney-General in the sum of $50 for these services and $10 in a 
regular criminal case in his district. 

Held : (1) That in view of the decision of the Supreme Court in the 
case of Oib9on v. Psten (150 U. S., 342), the Comptroller will await a 
decision of the courts on the question as to what services of a dis- 
trict attorney, if any, are "not covered by salary or fees" within 
the meaning of the appropriation for ''special compensation 
district attorneys.'' The accounts of D. and F. will therefore be 
disallowed. 236. 
(3) That under section 824, Revised Statutes, S. is entitled to a fee of 
$2.60 for each deposition taken within his district and admitted 
in evidence when an account properly stated is presented. For 
the reasons given in the cases of D. and F., the fees for attend- 
ance outside of his district and for mileage in going there will be 
disallowed. The $10 fee, being for services in an ordinary crim- 
inal case in his district, will be allowed. 236. 

17. C, an assistant United States district attorney, presented a claim 

for $200 for services rendered by him in defending internal- revenue 
officers in a State court by direction of the Commissioner of 
Internal Revenue, approved by the Secretary of the Treasury. 
Said action has been approved by the Secretary of the Treasury 
as a direction under section 827, Revised Statutes, and the account 
approved for payment in the sum of $150. 273. 
Held: That it was, under section 771, Revised Statutes, the duty 
of C, as assistant to the district attorney, to appear on behalf of 
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the defeadftnt, in this case, and he is prohibited by section 1766, 
Revised Statutes, from receiving an additional compensation; 
nor does section 827; Revised Statutes, authorize the allowance of 
the fees therein referred to, to an assistant district attorney. 
The claim is therefore disallowed. 273. 
18. h.f a United States district attorney, claims mileage for two trips 
from his pjace of residence to the place of holding court to 
attend a continuous session of the court covering the end of one 
term, the last day of which was March 5, and the beginning of a 
new term, the first day of which was March 6, the first of said 
mileages having been allowed. 
Seld: That the claim for mileage for the second trip can not bo 
allowed because the travel claimed was not ** actually and neoes" 
sarily performed'' within the meaning of section 7 of the act of 
February 22, 1875 (18 Stat., 334), under the decision in United 
States V. Shields (153 U. S., 88), that more than one mileage could 
not be allowed for a continuous session of the court. 299. 

DISTRICT OP COLUMBIA. 

1. Consideration of the authorityof the Treasurer of the United States 

as ex officio commissioner of the sinking fund, District of Colum- 
bia, in the payment of the 8 per cent greenback certificates of the 
District of Columbia as provided by the act of August 13, 1894. 
296. 

2. The Commissioners of the District of Columbia may, in their dis- 

cretion, authorize the payment of the expenses of the inspector 
of buildings in attending a convention at Boston, from the appro- 
^ priation for contingent expenses, District of Columbia. 241. 

See Oath of Office, No. 1; Exigency Purchases. 

DOCKET FEES. 

See Clebks, United States Courts; District Attorneys. 

EXAMINER. 

1. W. presents a claim for $500 for services rendered nnder an order of 
court in examining the records, files, and registry funds in the 
office of the clerk of the court. Said claim has been approved by 
the Attorney-General, payable from the appropriation '< miscel- 
laneous expenses United States courts.' ' 
Meld: That Congress having made a provision for investigating the 
officers of the courts, including clerks, under direction of the Attor- 
ney-General, it can hardly have been intended that another 
examination should be made by order of the court, in the absence 
of specific authority therefor. A specific appropriation having 
been made for the expense of the examinations made under the 
direction of the Attorney-General, that appropriation is exclu- 
sive, and the appropriation for " miscellaneous expenses United 
States courts'' is not available for the expense of such examina- 
tion under the order of the court. W.'b claim is therefore disal- 
lowed. 301. 

See Pension Examiners. 
9224 22 
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EXECUTIVE CONSTRUCTION OF LAW 
See Mail Contractors, No. 1. 

j EXIGENCY PURCHASES. 

Seotion 3711, ReyiBed Statutes, in Tegaid to the purohase of ooal, 
applies only to parohases within the Disferiot of Colambia 13. 

EXTRA COMPENSATION. 

1. A clerk in the Interior Department is prohibited hj the provisions 
of sections 170 and 1764, Revised Statates, from receiving any 
additional compensation while acting as chief of division during 
a vacancy in tbirt office. 12. 

3. A clerk in an Executive Department, assigned to perform the duties 
of a chief of division during a vacancy in that office, is not 
entitled to extra compensation therefor. 24. 

8. In K.'s accounts there are per diem allowances paid to a clerk of the 
Departme nt of State detailed for duty at Paris in connection with 
the Bering Sea Arbitration Tribunal. 
Held : That such payment is prohibited by sections 170, 1763, 1764, 
1765, Revised Statutes, and section 3 of the act of June 20, 1874 
(18 Stat., 109). Actual expenses only can be allowed. 104. 

4. In the accounts of M^jor Halford, paymaster, U. S. A., and John W. 
Foster, agent of the United States, disbursing officers for the 
expenses of the United States at the Tribunal of Arbitration at 
Paris, there are vouchers for the compensation and expenses of 
Senator Morgan and Mr. Justice Harlan, arbitrators, and Mr. 
Blodgett, a retired United States Judge, of counsel for the United 
States; also payments of per diems in lieu of expenses to regular 
employees of the Departments at Washington, detailed for service 
at Paris. Major Halford also presents accounts for his own 
expenses in the nature of transportation and subsistence expenses. 

Held: (1) That* a membership of the International Tribunal of 
Arbitration over the Bering Sea controversy does not oonstitute 
the holding of an office under the authority of the United States 
under article 1, section 6, of the Constitution of the United States, 
and consequently Senator Morgan was not prohibited firom sit- 
ting thereon. 275. 
(3) That the arbitrators and counsel, as such, were appointed to sepa- 
rate and distinct offices, places, or emoluments not incompatible 
with the offices of Senator, Justice of the Supreme Court, and 
retired Judge, which they each, respectively, held, and therefore 
the payments to them will be allowed. ( United Statee v. Saunders, 
120 U. S., 126.) 275. 

(3) The per diem allowances to the clerks and other regular employees 
of the Departments will be disallowed, as prohibited by section 
1765, Revised Statutes, and their actual expenses only will be 
allowed. 275. 

(4) M^jor Halford's account for his own expenses can not be allowed 
until it is stated in accordance with the law governing allowanoea 
to officers of the Army. 275. 
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5» Payment of P. M. Brown, Department of Agrioaltnre. 29. 

Bee Consular Officers, Nos. 3,4,5; District Attornbts, Nos. 
3,4,5,6,7,8,9,11; House of Biprbbentatitbb, Nob.3,8; Offics 
AND Officbr, No. 1. 

FEES. 

See Consular Officers ; Marshals ; District Attorneys ; Clerks, 
United States Courts; CoafMissiONSRs, United States Courts; 
Interstate Commerce Commissiom. 

FIBE HOSE. 

See Appropriations, No. 4. 

HABEAS CORPUS CASES. 

See District Attorney, No. 1, 

HEATING APPARATUS. 

See Appropriations, Nos. 3, 5. 

HOLIDAY. 

See Labor's Holiday. 

HOUSE OF REPRESENTATIVES. 

1. The chairman of a committee of the Honse of RepresentatiYee has 

no power to fill a vaoanoy in the clerkship of the committee after 
the expiration of the Congress of which he was a member. 2. 

2. The Joint resolation of March 3, 1893, authorizing the allowance of 

clerk hire to Members and Delegates, Honse of Represeotatlyes, 
and the manner of payment thereunder, discussed. 42. 
8. By the act of March 3, 1893 (27 Stat., 675), prorision was made for 
the payment of certain employees of the Honse of Representatiyes 
"during the session." 
Held: That the session meant is the regular session beginning on the 
first Monday in December, and not the extraordinary session to be 
held in August, 1893. The appropriation in the act of March 3, 
1893, is, therefore, not available for use during the extraordinary 
session. 45. 

4. The appropriation for stationery found in the act of March 3, 1893, 

is available during the extraordinary session of Congress. 46. 

5. No mileag e can be paid to Members and Delegates of the House of 

Represeu tatives for attendance at the extraordinary session of 
Congress. 48. 

6. Consideration of the Joint resolution of August 17, 1893, authorizing 

the payment of the session employees during the extraordinary 
session out of the appropriations for the fiscal year 1894. 57. 

7. B., clerk to the Committee on Post-Officee and Post-Roads, House of 

Representatiyes, was oommissioned as postmaster and took charge 
of the post-office at Salisbury, N. C, July 1, 1898, at a salary of 
$1,800. His successor as clerk was appointed August 29, 1893. 
The question is whether B. can be paid his salary as clerk in addi- 
tion to his salary as postmaster for the period from July 1 to 
August 29. 
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Held : That the two positions are oompatible, and B. is entitled te 
the compensation of both. 61. 

8. In the act of December 21, 1893, provision is made for one month's 

extra pay to annual and session employees of the Senate and 
House of Representatives. Messengers employed in the House 
post-office at $800 during the session (209 days) are, under that 
act, entitled to 30-209th8 of $800. 106. 
9l a Memtfer of the House of Representatives who becomes chairman 
of a committee under section 3 of Rule X of the Rules of the House, 
is not entitled to the allowance for clerk hire provided by the join$ 
resolution of March 3, 1893 (27 Stat., 757). 259. 

INTERNATIONAL BOUNDARY COMBIISSION. 
See Office and Officer, No. 1. 

INTERSTATE COMMERCE COMMISSION. 

In the accounts of the disbursing agent of the Interstate Commeree 
Commission charges are included for fees of witnesses, commia- 
sioners, marshals, and other officers in the taking of deposltiona 
to be used J[)efore the Commission. Charges for the same service 
have in some cases been included by marshals and oommissionere 
in their accounts with the Government. 

Held: That such fees and expenses shonld be paid from the appro- 
priations for the Commission. Wlien the Commission invokes the 
aid of the United States courts the expenses are properly payable 
firom the court appropriations. 68. 

JURISDICTION OF COMPTROLLER. 

See Reopening of Accounts; Marshals, No. 2; Clerks, Units]> 
States Courts, No. 5. 

LABOR'S HOLIDAY. 

The act of Jane 28, 1894, making the fifst Monday of September in 
each year a legal public holiday, *' to all intents and purposes in th» 
same manner as Christmas,'' etc., authorizes payment for that day 
to per diem employees who take advantage of the holiday and da 
not work. 318. 

LAND OFFICE. 

See Receiver, Land Office; Loyalty. 

LEAVE OF ABSENCE. 

1. The act of June 19, 1894, authorizing the Publio Printer to pay to 
certain employees of his office amounts due for leaves of absence, 
applies only to leaves earned on account of services rendered 
during the fiscal year 1894. 260, 265. 

9. Under the provisions of the act of March 3, 1891 (26 Stat., 1084)^ 

providing for 20 per cent additional to employees of the Goyem- 
ment Printing Office engaged on night work, such employees are 
entitled, when on leave of absence, to the same pay they receive- 
when at work. When employees are engaged part of the time on 
day work and part of the time on night work, their pay when on 
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leaye should be fixed proportionately, aooording to the length of 
service by day and at night. 271. 

LEGAL SERVICES. 

1. Claimant presents a bill for services in connection with the examina- 
tion of title to property songht to be condemned for a public 
bnilding. 
Held: That as the clause in the act of March 2, 1889 (25 Stat., 941), 
zeqaires aU "legal services'' in such cases to be rendered by the 
United States district attorneys, the claimant can be allowed only 
for such services as are not " legal services," on the presentation 
of an itemized bill. Abstracts of title and the work necessary ta 
obtain such abstracts, such as se arches of the records and the ascer- 
tainment of facts not contained in official records, are not '' legal 
services" within the meaning of the act of March 2, 1888. 61. 

See District Attornbtb. 

LOYALTY. 

Section 3480, Bevised Statutes, prohibiting the payment of any 
account, claim, or demand against the United States, which 
accrued or existed prior to April 13, 1861, without proof of loyalty, 
applies to an account for the refundment of purchase money paid 
for land erroneously sold. 207, 262. 

MAIL CONTRACTORS. 

1. G. entered into a contract with the Post-Office Department to carry 
the mails on route No. 9446 for one year from July 1, 1892, and was 
given permission to sublet. The services were performed and G. 
was paid the full contract rate, $117. On September 15, 1893, B. 
filed in the Department a subcontract, under which he had per- 
formed the service for G. from July 1 to December 31, 1892, when 
he transferred his subcontract to another, in accordance, as he 
elaims, with a verbal agreement with G. B/s subcontract was at 
the rate of $90 per annum, of which he was paid but $22.50 by G., 
who denied further liability because, as he alleges, B. had aban« 
<loned his contract to his (G.'s) damage in the amount of his bond, 
$200.. The Post- Office Department instructed the Sixth Auditor to 
state an account in B.'s favor for the six months' pay, less $22.50 
paid by G., and charge the amount to G. The Auditor found 
$22.50 due B., and a warrant therefor issued. Thereupon G. filed 
his appeal in this office. 
The question involved is the construction of the clause in the act of 
May 4, 1882 (22 Stat., 54), giving a lien to any person performing 
service for a contractor or subcontractor in carrying the maiL 
The uniform construction of the Post-Offioe Department since the 
act was passed has been to allow a subcontractor or other carrier 
a lien on any money that may be due the contractor or subcon- 
tractor at the time the lien is filed, whether for service in the 
same or other quarters or on the same or other routes. This prac- 
tice has been continuous and acquiesced in by all parties till the 
present appeal. 
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Held: (1) The well-established rule of statntory oonstmction — ^that 
a oontemporaneouB, long-con tinned, and uniform construction of 
an act by those charged with the duty of executing it is entitled 
to great weight and should not be disregarded or overturned, 
except for cogent reasons and unless it is clear that such con- 
Btmctlon is erroneous — applies to' thia case. It can not be said 
that the construction of the act of May 4, 1882, by the Post-Office 
Department, is clearly erroneous; nor is the true construction of 
the act entirely free from doubt. The settlement of the Auditor 
will, therefore, be affirmed. 215. 

(2) In so far as the question of B.'s liability to O. on his bond is 
concerned. It is a well-established rule that officers of the execu- 
tive branch of the Government will not act as arbitrators between 
parties to determine what is due from one to the other beyond 
what is specifically required by law. 215. 
2. 0., a contractor for carrying the mails on route No. 21671, sublet tha 
service to B. and H. for $600 per annum, the subcontract, how- 
aver, not being filed until April 28, 1894. B. and H. claim pay- 
ment for service from January 1 to March 5, 1894. The Second 
Assistant Postmaster-General notified the Auditor of the filing of 
the subcontract, and certified the performance of the service by 
B. and H., whereupon the Auditor awarded them the sum of 
$106.67 for the period in question, payable out of the amount due 
O. for that quarter. O. protested against this decision, and now 
appeals from it, because, under the requirements of a circular of 
the Department, he filed the written agreement of B., on behalf 
of himself and H., that he would not file their subcontract in the 
Post-Office Department, and claims the same as a waiver of B. 
and H.'s rights under the law of 1878. 

Held : That under the provisions of section 3 of the act of May 17, 
1878 (20 Stat., 62), the Second Assistant Postmaster-General hav- 
ing notified him of the filing of the subcontract and having certi- 
fied to the performance of the service, it was clearly the duty of 
the Auditor to make payment to B. and H., the subcontractors, it 
being admitted that O. had not paid them. The decision of tha 
Auditor is, therefore, affirmed. 315. 

MARSHALS. 

1. The sundry civil appropriation act of March 3, 1893 (27 Stat., 608)» 

contained a provision "That hereafter no marshal or deputy mar- 
shal shall be allowed more than one mileage," etc. Such a limi- 
tation is equivalent to "after the passage of this act," which 
includes the date of its passage. Duplicate mileage can not, 
therefore, be allowed for service on March 3, or thereafter. 1. 

2. S., a United States marshal, presents a supplemental account for fees 

earned by him in the fiscal year 1890, and not claimed in his cur- 
rent accounts for that year. He claims these fees under the 
decision in United States v. Harmon (147 U. S., 268). 
Held: That, without deciding whether or not the Comptroller haa 
authority to now reopen the settlement for the year 1890 made by 
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his predeceesor, the present olaim shoald be disallowed in order 
that the GovemmeDt may, if suit is brought; recover by counter- 
olaim such fees as were allowed in the settlements sooght to be 
reopened, bnt which would be disallowed under the present rul- 
ings of this office. 73. 

3. A United States marshal will be allowed a double per diem fee for 

attendance upon the court and before a commissioner on the same 
day, under the authority of United States v, Erwin (147 U. S., 685), 
the language of section 829| Revised Statutes, in regard to mar- 
shal's fees being substantially the same as that of section 824 relat- 
ing to fees of attorneys. 107. 

4. M., a United States marshal, claims fees for services rendered after 

the expiration of his commission. He continued to act as mar- 
shal and was recognized by the court, although no appointment 
under section 793, Revised Statutes, was made. 
ffeld: That as by section 779, Revised Statutes, a marshaUs term is 
limited to four years, M. can be allowed no compeusatioa after 
the expiration of his term. 110. 

5. A marshal is entitled to receive a per diem for the services of his 

deputy in one district court while he himself is in attendance on 
the same day upon another branch of the same district court sit- 
ting in the same place, bnt not in the same room, and held by 
another Judge, under the principle laid down in the case of United 
States V. King (147 U. S.. 676). 187. 

6. L., United States marshal for the western district of Virginia, pre- 

sents a claim for salary from the Ist to the 9th of November, 1893. 
He gave the bond required by section 783, Revised Statutes, and 
took the oath required by section 782, and entered npon the duties 
of his office on November 1, 1893, without taking the oath re- 
quired by section 1757. He took this oath on November 9, 1893. 
His predecessor went out of office November 1, and was paid up 
to and including that day only. 
Held: That as section 1757 requires the oath therein specified to be 
taken by every person ''elected or appointed to any office of honor 
or trust under the Government of the United States • « • 
before entering upon the duties of his office,'' and as Marshal Levi 
did not take this oath until November 9, 1893, he can not be allowed 
salary before that time. 193. 

7. G., the United States marshal for the northern district of Mississippi, 

presents a claim for fees earned by persons designated as special 
deputy marshals. They did not take the oath required by section 
782, Revised Statutes. The marshal's accounts were approved by 
the court in accordance with the act of February 22, 1875 (18 
Stat., 334). 
Meld: That as section 829, Revised Statutes, provides the fees for the 
marshal without specifying who can earn them for him, and as 
the account has been approved by the court, the services must be 
presumed to have been rendered and the execution of the writs to 
have been legal. The amount will, therefore, be allowed . Whether 
he can have credit in his emolument account for the sum paid these 
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special depaties is undecided, «id can not be determined nntil that 
account is presented in the usual way. 205. 

8. D., the United States marshal for the district of MassaohusettSi 

includes in his aocounts of misoellaneous expenses, United States 
courts, a Toucher in favor of the clerk of the circuit court for print- 
ting a record in a case in which the United States was plaintiff. 
Included in the Toucher is a charge of $75.60 for the serTices of the 
clerk in ''proof reading and directing the record." 
Held : That as the fees of a clerk of a circuit court, found in section 
828, Revised Statutes, are, by section 823, exclusiTC, and as that 
section provides no fee for such serTices as were rendered by the 
clerk in this case, the amount (175.60) wiU be disallowed. Pay- 
ment thereof would be in violation of section 1765, BcTised 
Statutes. 253. 

9. C, United States marshal for the eastern district of PennsylTania» 

in his accounts for miscellaneous expenses. United States courts, 
has included a Toucher In favor of the clerk of the circuit court of 
appeals for printing the record In a case in which the United States 
was appellant. Included in the voucher is a charge of 15 cents a 
folio for the services of the clerk in " comparing proof," being 
the same fee as that allowed to the clerk of the United -States 
Supreme Court for similar services. 

Eeld : That as by the second section of the act of March 3, 1891 (26 
Stat., 826), the costs and fees in the Supreme Court of the United 
States are to be the costs and fees in the circuit courts of appeals — 
to be duly accounted for to the United States — ^the amount paid 
to the clerk for comparing proof will be allowed. 255. 
10. N., marshal for Oklahoma, on a warrant issued by a United States 
commissioner upon a copy of an indictment In New Mexico, 
arrested in Oklahoma one Charles F. McDonald, of the same 
name and identified as the very person named in the writ. The 
prisoner was committed by the commissioner, and, on order of the 
district Judge, was removed to New Mexico, where it was found 
that he was not the man indicted. N. claims the usual fees for 
his services. 

Held : That no fee for serving the warrant upon the wrong Charles 
F. McDonald can be allowed, because the warrant was not exe- 
cuted. The mileage and other fees earned by the marshal under 
the writ of commitment by the commissioner, And the writ of 
removal of the prisoner to New Mexico by the court, may be 
allowed, because said writs were for the commitment and removal 
of the identical Charles F. McDonald, who was so committed and 
removed. 292. 
IL G., marshal for the northern district of Mississippi, claims fees and 
expenses for serving, in the southern district of Mississippi, war- 
rants issued by commissioners in the northern district, the marshal 
for the southern district having deputized him and waived all fees 
in his favor. 

Held : That the warrants in these cases did not run beyond the dis- 
trict in which they were issued, and therefore G.'s fees and expenses 
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in Berying them can not be allowed. He may be allowed fees and 
expenses for serving the warrants within his dlstriot when the 
defendants eame with him into his district. 819. 

See CONSULAB Officebs, No. 12. ^ 

MILEAGE. 

1« Officers of the Army and Navy detailed for dnty at the World's 
Colambian Exposition are entitled only to mileage at 8 cents per 
mile, payable from the appropriations for the Exposition. They 
can not be allowed subsistence expenses. 5. 

SL Captain Lnsk, U. 8. A., detailed as assistant to the Engineer Com- 
missioner of the District of Columbia nnder the act of Jane 11, 
1878 (20 Stat., 102), claims mileage at 8 cents per mile while 
trayeling nnder the orders of the Commissioners. 
Held : That he is entitled to the 8 cents per mile while trayeling 
"nnder orders," and is not limited to 4 cents a mile and cost of 
transportation as provided in the act of Jnly 16, 1892 (27 Stat., 
177), which provision applies only to the appropriation to which 
it is attached. 11. 

3. S., an army officer in charge of the Hot Springs Reservation, ren- 
dered acconnts for mileage at 4 cents a mile and railroad fare from 
Hot Springs to Washington via Chicago and Boston, in November, 
1892, nnder orders of the Secretary of the Interior. Said acconnts 
were paid by the disbnrsing clerk from the appropriation for the 
protection and improvement of Hot Springs. 
Held: That nnder the provisions of the act of Jnly 24, 1876 (19 Stat^ 
100), S. is entitled to mileage at 8 cents a mile, and no more. The 
proviso in the army appropriation act for 1892 (26 Stat., 773) 
allowing mileage at 4 cents and railroad fare is applicable only 
to the fund therein appropriated, and not to the present case, 
where the account is properly payable from another appropxift- 
. tion. 96. 

See House of Rbpbbbsntatxybs, No. 5. 

NAVY OFFICERS. 

See MnjSAGB, No. 1. 

OATH OF OFFICE. 

1. The Judges of the circuit court of appeals of the District of Colum- 

bia were commissioned on April 15, but did not take the oath of 
office and enter upon their duties until May 1. 
Held : That the Judges are entitled to salary only from May 1, the 
date of oath. 16. 

2. The salaries of Territorial officers, by the provisions of the act of 

May 1, 1876 (19 Stat., 43), commence to run only from the time, 
after taking, the oath of office, when they enter upon the duties 
of their office. Where such an officer took the oath of office late 
one evening he is not entitled to salary for that day. 20. 

3. W., Assistant United States Treasurer, has credited himself with 

the amount of his salary up to the last day on which he performed 
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the duties of the office, July 22. His commission was dated July 
9, 1890; he took the oath of office and entered upon his duties 
July 21, 1890. 
Held : That the term of the Assistant Treasurer being, by section 
8595, Revised Statutes, limited to four years, W. is entitled to 
•alary up to and including July 8, 1894, and no longer, the term 
of office beginning to run Arom the date of the commission and 
not firom the taking of the oath. 906. 

See Marsralb, Nos. 6, 7. 

OFFICE AND OFFICER. 

1. D. and G., United States Army officers, and M., of the United Statea 
Coast Surrey, were designated by the President as a Boundary 
Commission on the part of the United States under a treaty with 
Mexioo. The Secretary of State, in communicating the designa- 
tion, fixed the allowance of each member at $10 per day, and in 
addition actual traveling expenses. Accounts for such allow- 
ances are now presented by B., the disbursing officer of th» 
Commission. The act making appropriation for the work of the 
Commission contains no provision for allowances to the membera 
of the Commission. 
HM: (1) That the members of this Commission do not hold two 
distinct, compatible offices, and are therefore not entitled to the 
pay of two positions under the principle laid down in the case of 
United State* v. Saundere (120 U. S., 126). 88. 

(2) That the United States Army officers, B. and G., are prohibited 
by section 1269, Revised Statutes, from receiving any allowances 
except those expressly authorized by law, and no allowance for 
subsistence is authorized by law except when they are engaged 
upon Coast Survey service, and that M. is prohibited by sections 
1764 and 1765, Revised Statutes, from receiving the per diem allow- 
ance, but can be paid actual expenses. 88. 

(3) That the per diems must be disallowed. In the settlement of the 
disbursing officer's accounts, B. and G. will be allowed mileage 
and any other allowances fixed by law for army officers, while M. 
will be allowed his actual traveling and subsistence expenses. 88. 

See Extra Compensation, Nos. 1,2, 3, 4; Housk of Rbpressnta' 
TivBs, No. 7; Oath of Office; Marshals, No. 4. 

OUTSTANDING LIABILITIES. 

See Attorney ; Appropriations, No. 6. 

PENSION EXAMINERS. 

Consideration of the provision in the act of March 3, 1893 (27 Stat., 
705), relating to the compensation and expenses for subsistence 
and transportation of special examiners of the Pension Office while 
traveling on duty outside of the District of Columbia. 49. 

PER DIEM. 

See Clerks, United States Courts, Nos. 6, 6; Commissionkks^ 
United States Courts, No. 4; Crier; District Attornbts^ 
No. 2; Labor's Holiday; Marshals, Nos. 3, 5. 
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POSTMASTERS. 

1. When there are at a foarth-clasB post-office two or more post- 

masters daring one quarter, each postmaster is entitled to a pro 
rata share of the entire amount of box rents collected during the 
quarter, based upon the number of days each serred during the 
quarter. 170. 

2. H., who was postmaster at a third-class post-office, owned the furni- 

ture and boxes in his office, and rented them to the owner of the 
building for $325 per annum. He then executed a contract for 
rent of the office at $400 per annum, paying to his lessor only the 
difference, $75 per annum. The receipts from the lessor to H. were 
for $400 per annum, with which amount H. was credited in hia 
accounts current. The receipts did not, however, show that the 
use of the furniture and boxes were included. On the true state 
of facts coming to the knowledge of the Post-Office Department 
the excess of $325 per annum was recharged against H., and from 
that action of the Auditor, H. appeals. 
mid : That the clause in the act of July 24, 1888 (25 Stat., 346), 
authorizing the Postmaster-General to allow rent, light, and fuel 
to offices of the third class did not include power to authorize an 
allowance for furniture and boxes at such offices, but such flxturea 
must be furnished by the postmaster, as required by section 443 
of the Postal Laws and Regulations, and the action of the Auditor 
is affirmed. 228. 

8. Under section 270, Revised Statutes, no appeal lies to the Comptroller 
until an account has been aeitled by the Auditor for the Post-Office 
Department. 288. 

4 The method used in settling the postal account of a postmaster, 
at a fourth-class office, who serves a fractional part of a quarter 
stated. 268. 

See Houss of Rspbssbntatives, No. 7. 

POST-OFFICE DEPARTMENT. 

See Mail Contractors; Postmasters. 

POWER OP ATTORNEY. 

L Congress having made an appropriation to repay to certain nonresi- 
dent aliens, named in the act, the amount of the income tax on 
dividends due to them from corporations and withheld and paid 
into the Treasury by said corporation, A. Iselin &, Co., as agents 
for the claimants, ask that the drafts be made in their favor aa 
agents. 
Held: That such a payment to Iselin & Co. would not be an acquit- 
tance to the United States, and can not, therefore, be lawfully 
made. Powers of attorney given prior to the issuing of the drafta 
are, by section 3477, Revised Statutes, null and void.^ 30. 

See Attorney, No. 1. 

PRINTING AND BINDING. ' 

The fact that the Public Printer ean not fdmish certain printing 
and binding in the form desired will not authorize a Department 
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or estftbliahment of the Goremment to hare it done elBewbere. 
Section 3786, Beyiied Statatee, ia mandatory, and by aeetion 8790 
some diaeretion aa to forma and atyiea ia vested in the Pnblic 
Printer. 309. 

Bee Lkavs of Abskncs; MAR8HAf4% Noa« Sp 9. 
PBOCEEDS OF SALE. 

See Advxbtisino, No. 2. 

PUBLIC BUILDINGS. 

See AppROPRiATioira, Nos. 1, 3, 4, 5, 7. 

PUBLIC LANDS. 

See SuRVKYS, Pubuo Lands, Nos. 1, 2, 8; Rxceivkr, Land Offigb. 

PUBUC MONET. 

See Commissions. 

PUBLIC PRINTER. 

See Lb A VK of Abskncb; PRumNa and Bindino. 

RECEIVER. LAND OFFICE. 

K., receiver and special disbarsing agent at Neligh, Nebr., has 
charged in his acvonnt, and is allowed by the General Land Office, 
amounts paid by him to the receiver and register, being 1 per 
centnm commission on money received on account of Omaha 
Indian lands, the sale of which was provided by act of August 7, 
1882 (22 Stat., 341). 

Held : That notwithstanding the general provision for payment of 
expenses incident to the sale of these lands, contained in section 
8 of the act, the compensation of $2 fixed by section 10 of the act 
is exclusive, and clause 2 of section 2238, Revised Statates, allow- 
ing a commission of 1 per cent, does not apply. 67. 

RECORDS. 

See Clerks, Unitbd States Courts. 
REFEREE. 

See Commissioners, United States Courts, Nos. 6, 6. 
REFUNDMENT. 

See Advertising, No. 2; Direct Taxes; Power of Attorney; 
Loyalty. 

RELIEF OF SEAMEN. 

See Seamen. 

REOPENING ACCOUNTS. 

1. J., a United States deputy surveyor, in an account presented In 1891, 
claimed $1,429.97 as the amount due under his contract. The Com- 
missioner of the General Land Office deducted $534.33, on the 
ground that the rates named in the contract had not been approved 
by the Secretary of the Interior as required by the act of March 8, 
1891 (26 Stat., 971), and the account was so settled by Mr. Mat- 
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ihewB, then First Comptroller. J. appealed to Mr. Noble^ then 
Secretary of the Interior, who took no action on the claim. Mr. 
Smith, the present Secretary of the Interior, has examined the 
claim and ordered the Commissioner to state an acconnt in J.'a 
favor for the $534.33, which has been done, and the account is now 
in this office for settlement. 
HM: That the approval of the Secretary is snch a new material 
fact as will aathorize the present Comptroller to reopen the acconnt 
settled by his predecessor and allow the additional amount now 
approved by the Secretary of the Interior. 38. 

3. The Comptroller has no authority to reopen accounts settled by his 
predecessors, although the Supreme Court has held their construc- 
tion of the law erroneous. 156. 

See Clerks, United States Courts, No. 5| MabshalSi No. 2. 

REVISED STATUTES. 

See Tables of Statutes Citbd. 

SEAMEN. 

G., a paymaster in the Navy, presents an account for relief furnished 

by him, at the request of a United States consul, to a seaman from 

an American yacht. 
ffeld: That a seaman on an American yacht is entitled to the relief 

provided by law for seamen of the United States. The account 

will therefore be allowed. 309. 

SESSION EMPLOYEES. 

See House of Reprbsbntatiybs. 

SECRETARY OF LEGATION. 
See Diplomatic Officers. 

SENATE EMPLOYEES. 

See HousB of Rbprbsbntatiybs. 

SINKING FUND, DISTRICT OF COLUMBIA. 
> See District of Columbia, No. 1. 

SPECIAL ASSISTANT ATTORNEYS. 
See District Attorneys. 

SPECIAL COMPENSATION. 

See District Attorneys, Nos. S, 4, 5, 6, 7, 8, 9, 11; Extra Compxn- 

SATION. 

STATIONERY. 

See House of Representatives, No. 4. 

SUIT. 

See District Attorneys, No. 15. 

STATUTES. 

See Table of Statutes Cited, page xii. 
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SURPLUS FUND. 

See Appkopriations, No. 8. 

fiUKVEYS, PU3LIC LANDS. 

1. v. A. and B., United States deputy Bnrveyon in South Dakota, were 
allowed by the General Laud Ofl^ce for the survey of the " west 
linear boundary of the Pine Ridge Indian Reservation, as defined 
in 25 U. 8. Stat., 888 (seo. 1), the same being on the meridian of 
103^ west from Greenwich/' $20 per mile, as provided in the con- 
tract. The survey of this line was not a survey of an Indian 
reservation, but merely an incident to the survey of the public 
lands under the contract. 

ffeld: That as the rates per mile for surveys are fixed in the appro- 
priation acts, and as the "lines of reservation'' surveyed coincide 
with standard or meridian lines, $9 per mile cui be allowed in this 
case and no more. 59. 
^. G., a United States deputy surveyor, claims under a contract dated 
November 13, 1890, for surveying the public lands in Oregon, payable 
from deposits by individuals under their applications in 1882. The 
rates in tlie contract are those fixed by law for such surveys in 1882 
and during the year in which the contract was made. The account 
is for survey of four difierent townships under deposits by four 
different individuals, and G. claims the surplus deposits for two 
townships to ofiJBet the deficit in the other two. The General Land 
Office has ad^iusted the account in accordance with General Land 
Office circular of instructions relating to deposits by individuals, 
dated June 24, 1885, and disallowed all in excess of rates provided 
therein. 

JSeld : That the rates fixed by law when the deposits were made in 
1882, being the same .as those authorized in the fiscal year 1891, 
when the contract was made, and the contract being approved by 
the Commissioner of the General Land Office, those rates ($18, $15, 
and $12) will be allowed. But no more can be allowed for any 
township than the amount deposited for the survey of that town- 
ship, and any excess on one township must be returned to the 
depositor. 159. 
3. W., a United States deputy surveyor in Colorado, is allowed by the 
General Land Office $50 for a resurvey of a town site made under 
instructions of the surveyor-general of Colorado, without the 
approval of the Commissioner of the General Land Office required 
by section 2398, Revised Statutes. Being acceptable to the min- 
eral division of the General Land Office, a patent issned in Janu- 
ary, 1893, to the town authorities, without payment by them, as 
required by section 2394, of ihe expenses of such resurvey. On 
January 11, 1894, the Commissioner approved, nnno pro ftmo, the 
special instructions to W. and ordered the payment of the amount 
out of the appropriation for survey of the public lauds. 

Meld : That the Commissioner under the power conferred upon him 
by section 2398, Revised Statutes, could not bind the United States 
by subsequently approving the contract which he should not have 
approved, at the time of its execution, without the deposit^ under 
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section 2384, ReYised Statutes, of a sum sufficient to coyer the 
expense, and the claim must, therefore, be disallowed. 200. 

See RsoPENiKO Accoukts, No. !• 

TERRITORUL OFFICERS. 

See Oath of Office, No. 2. 

TIMBER RESERVATION. 
See ADYBRTismo, No. L 

TIME ACT TAKES EFFECT. 
See Marshals, No. 1. 

TITLE TO LANDS. 

SeeDisTBiOT Attornsts; Lbqal Seryicu. 

TRANSCRIPT OF PROCEEDINGS. 

See Commissioners, United States Courts, Nos. 1, 2, 7. 

TRANSIT SALARY. 

See Consular Offioers, Nos. 1, 8, 10; Diplomatic Officers. 

TRANSPORTATION OF REMAINS. 
See Consular Officers, No. 6. 

WITNESSES. 

See Interstate Commerce Commission. 

WORLD'S COLUMBIAN EXPOSITION. 
See Mileage, No. L 

YACHT. 

SeeSxAMSN. 
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